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In the last calendar year 2,063 
persons became new members of 
The Florida Bar. To determine 
what these neophyte lawyers know 
about their new organization, a spot 
survey was made by the 
undersigned. What were the 
results? Basically, the new 
admittees know nothing about The 
Florida Bar. 

Candidly, it is not the fault of 
these new members. Both in-state 
and out-of-state law schools spend 
little or no time acquainting law 
students with Bar activities. While 
it is popular to blame law schools 
for all the shortcomings of young 
lawyers, I do not fault them in this 
instance. The responsibility lies 
with the Bar, its staff and 
leadership. 

In surveying, we found that many 
new admittees did not distinguish 
the Florida Board of Bar Examiners 
from The Florida Bar. Hence, those 
who experienced difficulties with 
the admission process came into our 
Bar ranks angry. Happily, just the 
reverse situation occurred with one 
admittee from Michigan, who had 
taken several bar examinations, 
when he announced that the Florida 
Board of Bar Examiners conducted 
by far “the best run bar exam” and 
that it was “efficient and right on 
schedule.” Better information 
needs to be disseminated 
explaining the separate roles of 
these two bodies. 

What is our present orientation 
program? It consists of very little. 
Yes, we do send to each new 
member an excellent “new member 
kit” containing information about 
the Young Lawyers Section, CLE 
publications, legal forms, public 
relations, a Bar directory, “The 
Story of The Florida Bar,” 
insurance program, and a “Lawyers 


Media Handbook.” But there is 
little material about committee 
service or section activity, how the 
Bar’s disciplinary system functions, 
the need for voluntary service in 
this system and other Bar programs 
or what the Bar’s legislative 
program is all about. 

The survey convinces me that 
bright, highly motivated young 
people are joining our ranks. With a 
better orientation program these 
lawyers could be rendering more 
public service at an earlier age than 
has been our tradition. Somehow 
we need to reach out to these 
members to help them develop 
their individual professionalism, a 
manifested appreciation of 
professional ethics and an active 
volunteer spirit. The Young 
Lawyers Section “Bridge the Gap” 
course does this to a degree. This 
course, one of the best in the nation, 
gets high marks from its attendees. 
But more must and can be done. 

The vexing problem is how best 
can we accomplish an educational 
program about The Florida Bar for 
our new admittees? Should we ask 
the law schools to incorporate it in 
the senior year? Should we expand 
the “Bridge the Gap” course? 
Should we offer a free CLE course 
on the subject? Or is the answer, “all 
of the above.” 

As the staff wrestles with this 
challenge, we welcome comments 
from the membership we serve. 
Maybe some of you feel what is 
being done now is adequate. If this 
is the case, let us know. If others of 
you have suggestions for upgrading 
orientation, we want to have them. 
In any event, keep the cards 
coming! 


MARSHALL R. CassEepy 
Executive Director 
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Futureworld? — Hyperlexis 


Are we already living in a 
“Futureworld’? The evidence 
abounds that this is so. The political 
specter connoted by futureworld is 
the total control exerted by a super- 
government. Shall we deposit all of 
our rights and privileges, the 
desiderata of aspirations through 
the centuries in a no-risk bank for 
the promised security of bland, 
mindless and completely governed 
existence? Can we avoid a victory 
by those authoritarian forces 
implicit in the artistic extrapolations 
of “1984,” “Soylent Green,” the 
cited “Futureworld” and works of 
like genre? 

Certainly NOT by the 
proliferation of laws and _ the 
regulations spawned therefrom, for 
as Bayless Manning, former dean of 
Stanford Law School, worded it: 
By any index or measure you might choose to 
apply, our law is exploding. We are 
inundated by waves of new regulations, by 
judicial decisions, by legislation. Whole new 
areas of the law have sprung out of the 
ground overnight . . . the truth is, we are 
simply drowning in law. 

This “hyperlexis,” as Dean Manning 
calls it, is nothing more than a 
search for salvation by lawsuit. 

Of the estimated 150,000 bills 
annually passed by the Congress 
and state legislatures, each bill is 
believed to be but the dragon’s 
teeth of ten regulations - thus we are 
dealing with one and _ one-half 
million laws and regulations per 
year, coupled in turn with their 
progeny, the inevitable decisional 
and policy pronouncements. Is this 
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all part of the paternalism 
idealistically grounded in European 
socialism and transfigured by the 
scale of bigness so cherished in our 
history? 

Dr. Richard Thigpen, vice 
president of.academic affairs, The 
University of Alabama, in a speech 
to newly admitted members of the 
Alabama Bar, viewed the mores 
within the framework of the 
following scenario: 

..the weakening of family ties, the 
disintegration of an atmosphere of 
friendliness and _ neighborliness,...the 
slackening of self discipline, the increasing 
tendency of Americans to be cynical and 
distrustful of, indeed hostile toward, 
institutions at all levels. 

So the doctrine of comfort for the 
citizenry is “for every problem 
there is a solution,” a solution to be 
supplied to the troubled and not by 
self-attainment nor by individual 
risk-taking. The legislative and 
executive branches have broadcast 
the rhetoric of great expectations or 
pie-in-the-sky; but it has been left to 
the courts to serve up the victuals - 
which have been provided 
remarkably well at that. But this 
course has its limitations, both by 
time and quality of production: the 
courts were not organized for 
functions better cognizable 
traditionally within the realm of 
family, religious and community 
life. The pressures of this lemming- 
like retreat from former cultural 
institutions and the onslaught on the 
courts leave neither lawyers nor 
judges the thinking time necessary 


to develop some philosophy of the 
wholeness of things; society keeps 
us so busy at law that we can’t think 
of law. 

The same paradox that drowns 
excessive communication in 
meaningless babble makes the 
reign of no-law grow where 
excessive litigation multiplies the 
adversary roles, and the parameters 
within which morality may be 
effectuated inexorably and 
proportionately become too 
narrowly confined for action. 
Somehow, somewhere, the judicial 
system — or more broadly — the 
justice-delivery system must be 
aided by other cultural disciplines; 
more important, however, will be 
the enlightenment of the individual 
who must be reminded each 
generation that constant reliance 
upon external force, viz., statism, 
will be baseless and will rob us of 
our personal worth and initiative. 

As Dr. Thigpen so pointedly said: 
Indeed, our true and peculiarly American 
trait was picked up — to no historian’s 
surprise — by Alex de Tocqueville, who 
noted a century ago that the characteristic 
American trait is to identify a problem and 
“throw” a law at it. And, in many cases, that is 
precisely what we do. 

Only by our coming to terms with 
each other in a social compact of 
trust and goodwill can there be one 
last chance for a rebirth of self- 
reliant society, crowned by ability 
to solve its problems person-to- 
person by adherence to_ basic 
American principles. 


Rosert L. FLoyp 
President 
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Members Respond to Article 


Thank you for sending the copies of 
The Florida Bar Journal in which you 
published my article on_ setting 
standards for legal assistants. (January 
1978) 


Since the first day the Bar members 
started receiving their copies, I have 
been simply inundated with a response 
I could never have foreseen...even to 
the point of having attorneys make their 
legal assistants contact me to get the 
applications to take the certification 
exam, join the state and national 
associations, etc.... and these inquiries, 
calls and correspondence have come 
from all areas: private firms, legal aid 
societies, and governmental positions. 
Although I knew there was a 
tremendous interest in this new 
profession and a dearth of knowledge 
accessible to many throughout the state, 
even I was unaware of the deep need 
for such an article being published. I 
must thank you and your staff for 
assisting us to reach those who might 
otherwise never have been reached. 


Mary ELLEN BuEHRING, CLA 
Winter Park 


Deficiency Judgments 

I write with reference to the article on 
deficiency judgments which appeared 
in your November 1978 issue. As a 
visiting professor teaching the Secured 
Transactions course at Stetson 
University College of Law, I am 
indebted to the authors, Robert Pass 
and J. Brent Walker, for their timely 
(for me and my students) analysis of an 
issue which is of great moment to the 
commercial bar and of great 
significance in the continuing effort to 
apply the Uniform Commercial Code 
uniformly. As the authors point out, the 
unanimity of the Florida district courts 
of appeal in applying a “no deficiency” 
rule diminishes the chance that the 
Supreme Court will resolve the issue. 
One might hope, however, that the 
authors’ enlightened criticism of the 
rule will be the spur in persuading the 
court to entertain the issue in an 
appropriate case. 

Two observations may be in order: 1) 
an additional argument to support the 
authors’ thesis that the no deficiency 
rule is inconsistent with Code policy, 
and 2) acomment on the relevance of a 
Florida statute to deficiency judgments 
in consumer transactions. 

The no deficiency rule makes sense, 
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if at all, only in a purchase-money 
security setting where there is a rough 
equivalence between the debt and the 
collateral. Where a creditor has sold 
collateral worth $10,000 securing a loan 
of $100,000, would a court apply the no 
deficiency rule to bar the creditor from 
collecting nine-tenths of the 
indebtedness? If so, there would be a 
blatant violation of both common law 
and Code policies against unjust 
enrichment. The no deficiency rule is a 
blunderbuss which does not respect 
distinctions in the value of the 
collateral. One cannot dismiss the 
illustration as unrealistic on the ground 
that creditors do not take security of 
such inadequate value in relation to the 
debt. Collateral in the debtor’s 
possession sometimes depreciates far 
beyond the creditor’s initial 
expectation. 

In raising a second point, I do not 
mean to fault the authors for not 
treating an issue which is severable 
from their thesis. However, it may be 
important to point out that there is a 
different ball game for consumer 
transactions. Florida is no exception to 
the many jurisdictions which have 
enacted special consumer protection 
legislation. Although it has not adopted 
the Uniform Consumer Credit Code 
(the U3C), it has enacted a variation. 
Fla. Stat. §516.31(3) expressly bars a 
deficiency judgment “unless the unpaid 
balance of the consumer’s obligation at 
the time of default was $2,000 or more.” 
Unlike its U3C counterpart (Sect. 
1.106) there is no provision for 
adjustment of dollar amounts to 
provide for inflation. As the 
contemporary scene dramatically 
illustrates, this omission is a serious flaw 
in preserving the economic purpose of 
the statute. 


ALFRED MEYER 
Visiting Professor of Law 
St. Petersburg 


Disclosure of Financial Status 
In Dissolution of Marriage 


I note, with interest, the addition to 
the Florida Statutes, §61.08, clarifying, 
to some extent, the duty of the court as 
to what to consider in awarding 
alimony. 

Subdivision (d) thereof specifies the 
consideration of “the financial 
resources of each party.” 

Having handled a number of 


disputed dissolution of marriage cases, 
both in Florida, and formerly in New 
York State, I find that a great deal of 
difficulty is encountered in obtaining 
from the opposite party a full disclosure 
of his or her financial status. The 
machinery provided for depositions, 
interrogatories, requests for 
admissions, requests to produce and 
related motions is lengthy, time- 
consuming, and, very often does not 
produce the desired result because of 
the refusal or neglect of the parties 
and/or their attorneys. Consequently, a 
property settlement, alimony and 
support agreement are often concluded 
by the parties or decree of the court, 
which later prove inadequate to one 
party or onerous to the other, and not 
fair or equitable under the 
circumstances. 

In the related family law antenuptial 
and postnuptial agreements and 
contracts, it is the duty of the parties to 
disclose to one another the full nature, 
extent and amount of their property 
interests (See Marital Property - Ian G. 
Baxter - Chap. 29 - §29.2, 29.5, Chap. 32 
§32.5) where fraud, misrepresentation 
or failure of full disclosure affects the 
validity of the agreement or contract. 

I would like to see an additional 
change in the law, which would 
provide: 

“In a proceeding for dissolution of 
marriage, the parties may by separate 
agreement provide for alimony, 
maintenance, custody and child 
support, and related family expenses 
such as health insurance, life insurance, 
medical and dental care and education 
and such agreement may be 
incorporated in the decree of 
dissolution. However, if either party 
fails to make a full disclosure of the full 
nature, extent and amount of his or her 
property interests, whether held 
individually, with another or others, by 
inheritance, by or under a trust, or 
otherwise, prior to the signing of said 
agreement or entry of said decree, the 
agreement and/or the decree providing 
for all of the above, shall be deemed to 
be invalid, and the aggrieved party shall 
have the right to have said agreement or 
decree immediately set aside, and to 
pursue any and all legal remedies, as 
may be appropriate.” (Such an action to 
impress a trust; traud, deceit, 
misrepresentation, and, for damages.) 


JosepH C. GENOVESE 
Boca Raton 
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In the tradition of its highly 
acclaimed predecessor, Florida 
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and Accountabi 


Chief Jostics Albert of 
Supreme Court 
observed recently: “What I see in 
the present public concern about 
the courts is a dilemma resulting 
from public ‘concern for 
judicial accountability” and. 


the Vermont 


professional concern_for ‘judicial 


judicial accountability i in the eyes of | 
the general public is directed at 
that ought and decisions ubje 


defeat of good judges. 
elections are also harmful to an 
accountable judicial system in 
; proper sense because of the public’s 


constitutional right thwarting the 


community’s desire for punishment _ 
are common reactions. They are | 
frequently directed toward trial 


courts but are nevertheless 
important in a review of the system. — 


Because this public frustration in. 


the decision-making process can in 


many places be reflected at the 


ballot box, it results in an improper _ 


nd unfortunate restraint on judicial 


‘integrity and independence and — 


frequently causes the political 
Direct 


ignorance of the standards and ules 


‘The ‘of. this oncern, 
according Judge Bamey, is also 
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ing the results. In other 


and wasted, used up 
in an often senseles 
strife of interest and 
passion, let him loa 
upon the gre@t 
edifice of law whi 
his forebears | 
built of which he is 
the gquardiar 


Judicial Independence 
And Accountability 


generated, and the very appointing 
process or concerns of a judicial 
selection committee can be 
influenced by political consider- 
ations and popular outcry. On the 
other hand, it is inconsistent to our 
theory of government to totally 
isolate our judiciary from some 
kind of proper accountability. 
Examples spring to mind from the 
consequences of life tenure in the 
federal system. The dilemma is 
how can we have an accountable 
judiciary that is not threatened with 
some kind of political retribution 
merely on the basis of proper but 
unpopular decisions. Legislatures 
seek revenge through budgetary 
restrictions. Somewhere there has 
to be a decision that can be publicly 
accepted as to the role of the 
judiciary in the context of proper 
accountability. 

Surely decision making is one of 
the most taxing, most critical, 
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burdens in human experience— 
whatever one’s walk of life. Every 
work of art, every step of scientific 
progress, every earthly achieve- 
ment springs ultimately from a 
decision by some human being— 
wise or stupid, skilled or unskilled 
in the business at hand. Everything 
that we are today and hold most 
dear reflects a decision by 
someone—hours or ages ago. For 
me it follows there is no honor too 
great, no praise too extravagant for 
persons whose role it is to decide 
the controversies that society 
thrusts upon its judges for 


The pinch is that 
law—perfectly good 
law—sometimes_re- 
quires judges to go 
against the grain of 
aroused public 
feeling.... No matter 
that the law is well 
settled in meaning 
and application, the 
public is apt to 
dismiss it as an 
empty ‘“‘technical- 
ity,” an affront to 
common sense. 


professional resolution. Without the 
efforts of judges people’s endless 
disagreements would have to be 
resolved by force—our lives then 
would be, as Hobbes put it, “poor, 
nasty, brutish, and short ... a war of 
every man against every man.” 
How should society select its 
professional decision makers, for 
this is no mean art? Should they be 
elected or appointed? Are they like 
legislative policy makers to be 
democratically responsible to the 
electorate? Or is the judge's 
function too esoteric to be within 
the general public’s grasp? Debate 
on such matters has been endless— 
usually long on rhetoric and short 
on concrete data. Recently, 
however, Professor Stuart Nagel of 
the University of Illinois in a 
rigorous, empirical study suggests 
that—other elements being equal— 
there is no striking difference 
between the performance of 
elected and appointed state 
judges... He found a  slight—I 


emphasize slight—tendency 
toward greater liberalism on the 
part of elected magistrates in some 
kinds of cases, particularly, in those 
involving consumer or labor claims 
against business. He found 
appointed judges a bit more liberal 
with respect to the interests of 
criminal defendants. But all in all 
the differences were not great, 
indeed perhaps not worth 
mentioning. 

Neither Nagel nor I would claim 
his findings are infallible or final. 
They do support, however, what 
some have suspected—namely, that 
appointment vs. election has less to 
do with judicial independence than 
the rhetoric of debate suggests. For, 
if as commonly supposed, 
appointment inevitably means 
greater independence, and election 
less, then presumably there would 
be more obvious difference 
between elected and appointed 
judges than Nagel’s data indicate. 

His research also suggests the 
length of a magistrate’s term of 
office is a more critical factor in 
judicial independence than is the 
mode of selection. If so, this rather 
than appointment may explain the 
supposedly greater independence 
of federal, vis-a-vis state, judges—if 
indeed there is such a difference. 

The inference is that while 
elected judges may, as a matter of 
logic, seem more vulnerable to 
popular misunderstanding and 
abuse, appointed magistrates are 
not home free. Appointing and 
reappointing agencies are not 
immune from the weight of public 
opinion. Recall by the electorate 
and the threat of it are not 
unknown. Legislatures on _ their 
own, or in response to public 
clamor, may seek revenge for 
unpopular decisions through 
budget restrictions (including 
salary cuts or denial of increments), 
through court reorganization, 
reduction of jurisdiction, and a host 
of other crude or subtle tactics. 

On this premise the quandry of 
judicial independence and 
accountability is by no means 
confined to those states that elect 
their judges. The problem, I 
suggest, is universal—though there 
may be differences of degree from 
state to state depending upon such 
variables as the length of the term of 
office; the extent of policies or 
nonpartisanship in elections; the 
nature of the nominating process; 
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whether appointments are in fact 
based on merit or patronage; how 
removals from office may be 
accomplished; how much 
protection a_ state constitution 
affords against raw legislative 
recrimination—to mention only the 
most obvious. 

The mechanics of true merit 
selection are not difficult—the 
spirit that pervades the mechanism 
is crucial. Much of the difficulty, no 
doubt, stems from popular 
misunderstanding of the nature and 
function of the judicial process. It is 
widely believed, I think, that a 
court’s function is to do justice 
simpliciter. In some sense this may 
be sound. But judicial justice is 
justice under law, in accordance 
with law. The pinch is that law— 
perfectly good law—sometimes 
requires judges to go against the 
grain of aroused public feeling—for 
example, by reversing the 
conviction of an obviously evil 
person. No matter that the law in 
question is well settled in meaning 
and application, the public is apt to 
dismiss it as an empty “tech- 
nicality,” an affront to “common 
sense.” In these sporadic outbursts 
of misplaced public passion, the 
consequences for even a most 
diligent and thoughtful judge may 
be costly indeed. 

Another rub is that while virtually 
any case involves a clash of two or 
more worthy claims or principles, 
laymen often see, or value, only one 
of them. Justice with respect to a 
single claim or principle may be 
quite different from justice vis-a-vis 
the same claim or principle when it 
is seen in the context of rival 
interests. A good judge, of course, 
cannot enjoy the reposeful 
innocence of the restricted view. 
His broader outlook, his duty to 
recognize and reconcile competing 
interests, will often seem quite 
unacceptable to those of narrower 
vision. Again the worthy judge may 
have to pay a heavy price for what 
connoisseurs will recognize as not 
merely his duty, but his skill in its 
discharge. 

No tinkering with the mechanics 
of judicial selection and removal, I 
suggest, will solve problems of this 
nature. They run much deeper, 
reflecting perhaps a weakness in 
our educational system. Even our 
colleges offer undergraduates little 
or no light on the nature of the 
judicial process. On the other hand 


VOLUME 53, NUMBER 3, MARCH 1979 


courses on the legislative, 
administrative, and executive 
functions, both at home and 
abroad, are virtually without end. 
So too a large part of the blame 
for public misunderstanding of the 
judiciary must fall upon journalists. 
Very, very few of them—it seems 
obvious—are prepared to report on 
court decisions. Their stories are 
virtually always, I boldly assert, at 
best inadequate and generally quite 
misleading, if not downright 
erroneous. The cost of such 
misinformation must be _ high 
indeed—and must often be paid by 


A large part of the 
blame for public 
misunderstanding of 
the judiciary must 
fall upon journalists. 
Very, very few of 
them are prepared to 
report on court 
decisions. The cost 
of their misinforma- 
tion must be high 
indeed—and must 
often be paid by the 
judiciary. 


the judiciary. Could it be that the 
press is as weak in other fields in 
which you and I are less familiar 
than we are in matters judicial? 
One hesitates to pile more 
burdens upon judges, but perhaps it 
would be worthwhile, at least in 
crucial cases, for courts to issue 
brief syllabi in laymen’s terms 
explaining the meaning of, and 
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reasons for, their decisions. This 
might bring better press reports and 
in turn a more accurate public 
perception of what decisions mean. 
Perhaps this proposal would entail 
collateral difficulties. Still it may be 
worth a try. 

Finally, perhaps the bar should 
assume more responsibility for 
educating the public as to the 
complexity and burdens of the 
judge’s job. Should it not at the very 
least come to the defense of a judge 
who—unable to defend or even 
explain—is caught in a cross-fire of 
gross popular misunderstanding in 
the context of a particular case? 

But in the end there is no escape. 
The judge must bear the burden, 
however unfair. When his light 
dims, when all his efforts seem 
futile and wasted, used up in an 
often senseless strife of interest and 
passion, let him look upon the great 
edifice of law which his forebears 
have built, of which he is now the 
guardian and craftsman. It is he 
who for the present is charged with 
its nurture and its growth. It came to 
him from gifted men of the past. He 
has in part molded it, and passed it 
on to the future with reverence and 
pride. Let him then in his hour of 
trial—and let us its servants and 
masters—renew our fealty to the 
great tradition of the law, and this 
noble profession!? 

The riddle of reconciling judicial 
freedom and judicial responsibility 
is that every shield devised to 
protect the diligent and capable 
judge against the wrath of public 
misunderstanding also protects less 
worthy judges. I have spoken of 
those on the bench whose 
honorable commitment to law 
entails sacrifices at the altar of 
justice as the crowd perceives it. Let 
me turn now to judges so 
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Judicial Independence 
And Accountability 


committed to their own versions of 
justice that they are led to ignore 
law. I refer in short to the problem 
of judicial activism. Here the 
grievance is not an occasional, 
unpatterned decision, right or 
wrong, but a persistent, obvious 
trend that runs afoul not of a 
sudden, passing burst of popular 
passion, but of a deep and widely 
felt awareness by the people that 
they are being forced to live against 
their wishes by rules not of their 
own making—indeed without any 
change in statute or constitution by 
those who are authorized to make 
such changes. 

Thomas Jefferson recognized the 
difference between the two 
situations when in the Declaration 
of Independence he emphasized 
that we were revolting not because 
of this or that occasional incident, 
but because of “a long train of 
abuses and usurpations pursuing 


invariably the same object [and 
evincing] a design to reduce [us] 
under . . . despotism.” In such 
circumstances, he held, it is our 
“duty to throw off” the offending 
usurpation. 

Not so long ago—within the 
memory of some of us—most of the 
“nine old men” over a long period 
of years imposed their version of 
justice, namely, economic laissez- 
faire, upon a most unwilling nation. 
How wrong they were, how far 
they had distorted the law, is fully 
demonstrated in the dissenting 
opinions of Justices Holmes, 
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The problem of 
judicial activism is 
that it is not an 
occasional, unpat- 
terned decision, but 
a persistent, obvious 
trend that runs afoul 
not of a sudden burst 
of popular passion 
but of a deep and 
widely felt aware- 
ness of the people 
that they are being 
forced to live against 
their wishes by rules 


not of their own 
making. 
Brandeis, and Stone—and_ the 


overwhelming consensus of legal 
scholars. In 1936 Mr. Justice 
Cardozo is said to have remarked, 
“We are no longer a court.” Yet 
despite overwhelming public and 
professional opposition judicial 
independence protected the “nine 
old men” until the great court fight 
of 1937. If the American people lost 
that battle, they won the war. The 
old judicial activists finally 
surrendered. But it was a costly 
victory. For it was accomplished 
only by the crudest form of political 
pressure masked by subterfuge. 
And that in the long view must be 
the greatest threat of all to an 
independent judiciary. For it can 
destroy good, though misunder- 
stood, judges as well as bad ones. 

My point is this: there is no 
substitute for full, unequivocal 


judicial independence. Any 
attempt to water it down by any 
form of accountability dependent 
upon public opinion is bound to 
fail, not because the public is 
stupid, but because it is unlearned 
in the law—just as it is unlearned in 
medicine, engineering, and the 
quantum theory. In my view, then, 
apart from impeachment for crime, 
judges cannot fairly serve the 
public without full freedom from 
public pressure. Yet that full 
freedom and independence cannot 
survive, if judges abuse their very 
special status and power. This is the 
lesson we learned from the old 
activists. But it was soon forgotten. 
Hardly a generation later in the 
1960’s a new activist Supreme Court 
again took off in its own direction 
unmindful of statutes and 
constitutions. Again the public was 
not amused. By 1969, when Chief 
Justice Warren resigned, the high 
Court had reached its nadir in the 
public opinion polls.2 Again a 
President challenged the justices, 
and this time Congress responded 
with anticourt measures.‘ Again 
before the issue could be cleanly 
resolved a series of deaths and 
resignations radically altered the 
composition and outlook of the 
Court. 

The moral would seem to be that 
judges can have their professional 
freedom and independence, or they 
can trespass upon the democratic, 
policy-making processes—but they 
cannot have it both ways. If they 
insist upon wielding the political 
sword, they will surely die by the 
political sword. What we are 
talking about, of course, is the 
consent of the governed. What that 
principle means in this context is 
simply that in a democracy courts 
cannot persistently defy the 
community’s cool common sense, 
its long-term intuitions as opposed 
to those temporary waves of 
emotion that for a time cloud our 
vision and then pass away. It is the 
difference between society’s 
aroused passion of the moment and 
its sober second thought. Courts 
may and must reject the former; 
they defy the latter at their peril. Of 
course, in the heat of controversy it 
is not always easy to distinguish the 
one from the other. Great judges do 
it better than the rest of us. With the 
benefit of hindsight which we 
seldom have when we need it, one 
may now say with conviction the 
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“nine old men” were right when 
they defied southern fury in the 
Scottsboro case;> they were wrong 
when they defied the nation’s calm 
conviction that child labor should 
be abolished.® 

Of course, it may be that in a 
longer scan the “nine old men,” or 
the Warren Court Justices, were 
right. Maybe they could govern us 
better than we can govern 
ourselves. The American people, 
however, are not convinced; they 
will not accept government by the 
judiciary. They prefer at least the 
illusion that they govern 
themselves. 

But judicial imperialism dies 
hard. Mr. Justice William J. 
Brennan, one of the most activist of 
the Warren Court Justices who is 
still on the bench, knowing that his 
views are unacceptable to most of 
his brethren, recently in the 
Harvard Law Review [1977], as 
well as in a judicial opinion,’ invited 
state judges to pick up the activist 
sword. He urged them to do so not 
in the name of the federal 
constitution, but by interpretation 
of their state charters—thereby 
insulating their decisions from 
federal review (where, so Mr. 
Justice Brennan obviously believes, 
judicial activism is now dead). The 
irony is that Mr. Justice Brennan 
was the chief. architect of the 
Warren Court’s new version of 
federal habeas corpus which made 
virtually all state criminal cases 
subject to federal reconsideration. 
Now when the United States 
Supreme Court is less inclined to 
invent new law and impose it upon 
the states, Mr. Justice Brennan 
would have other judges improvise 
as the Warren Court once did—free 
however of federal review which 
he formerly thought so important. 
Surely his proposal is the road to 
trouble as we learned in the 1930's 
and again in the 1960's. The choice 
seems clear: professional freedom 
and independence, or unbearable 
public pressure. 

I close with a question: You have 
heard the predelictions and biases 
of an old-fashioned liberal, 
intellectually born and raised in the 
tradition of Holmes, Brandeis, 
Learned Hand, and Felix 
Frankfurter. The question is this: 
Were their teachings a matter of 
mere passing interest, or did they 
point the way for all judges in all 
seasons? Oo 
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jury may be impaneled.” 


By J. Bert Grandoff 


“The Lawyer as Persuader” 
(Florida Bar Journal, December 
1978) discussed general concepts of 
persuasion. Attention was given to 
broad principles in the trial 
situation and how these may be 
applied in our practice whether or 
not we are involved in the trial of 
lawsuits. This article will discuss 
some impressions obtained from 
jury trial practice and will also 
comment on observations made by 
others, both in and out of the legal 
profession. The little scientific or 
empirical data that are available for 
application to the jury selection 
process, as well as some of the 
intuitive beliefs of trial lawyers, will 
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549 F.2d 990 (5th Cir. 1977) 


be explored. Conclusions will be 
reached, whether they be scientific 
or not. 


While voir dire has 
frequently been 
referred to as jury 
selection, the term is 
really inappropriate 
because we _ don’t 
actually select those 
who will sit on the 
jury as much as we 
eliminate those who 
are unsuitable. 


The Purpose of Voir Dire 


While voir dire has frequently 
been referred to as jury selection, 
the term is really inappropriate 
because we don’t actually select 
those who will sit on the jury as 
much as we eliminate those who are 
unsuitable. This is accomplished by 
exercising challenges; peremptorily 
or for cause. This is technically 
correct, but I find it unwieldly. 
Therefore, I will alternately refer to 
voir dire and jury selection as the 
same process by which undesirable 
jurors are eliminated. 

Everything done in court should 
have a purpose. In the analyzed jury 
selection process there are at least 
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four things the trial attorney should 
accomplish: (1) establish presence; 
(2) relate to each potential juror; (3) 
obtain information to make an 
intelligent challenge; and (4) 
establish your credibility. Of all of 
these, credibility is the most 
important. Unless the trial lawyer is 
believable and has the knowledge 
and expertise to demonstrate 
himself to the jury as someone 
worthy of belief and trust, then he 
or she might as well assume that the 
day is lost at the outset and 
settlement time has arrived. 

Research has been done on the 
lawyer’s credibility and _ its 
importance in the trial process. 
Two psychologists, after learning 
that the legal literature did not 
provide a, general guide, outlined a 
number of theoretical approaches 
based on the social science 
literature of persuasion. They 
maintain that the attorney’s success 
at persuasion will vary as a function 
of how the jury perceives his 
attraction and credibility.! 

How we accomplish this 
seemingly simple objective, while 
not a proven scientific approach, 
can be made understandable, and 
therefore more effective, if we 
regard what psychologists can tell 
us. On an intuitive level many 
lawyers know this need for 
credibility, but it may be more 
believable to the skeptic if the 
words come from someone outside 
our profession. That is, it may not 
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be enough for us to know that 
Professor Irving Younger® believes 
that credibility is the key; that 
credibility is affected by one’s 
apparent expertness and 
trustworthiness and that the more 
credible the trial attorney is, the 
more likely he will be successful in 
motivating the jury. 

The psychologists tell us (based 
upon a considerable amount of 
psychological research in the area 
of interpersonal attraction) that the 
attorney may enhance the 
persuasive impact of communi- 
cating with the prospective jurors 
by developing and encouraging a 
perception of similarities between 
himself and the prospective juror. 


Psychologists tell us 
that the attorney 
may enhance the 
persuasive impact of 
communicating with 
the prospective juror 
by developing and 
encouraging a per- 
ception of simi- 
larities between 
himself and the pro- 
spective juror. 


This is because the receiver of the 
persuasive communication 
perceives a similarity with the 
sender of the message, and by 
doing so the receiver assumes that 
he (the juror) and the sender (the 
attorney) share common goals and 
values.’ If that’s not enough, then 
Blunk and Sales have expressed in 
more scientific terms precisely 
what Professor Younger tells us: 
To the extent that counsel is able to develop 
perceived expertise in the eyes of veniremen 
(especially through a demeanor of 
confidence, efficiency and moderate display 
of knowledge), his persuasive impact will be 
enhanced; emphasis on recondite points of 
law or a pedantic display of legal expertise 
may alienate the veniremen by a loss of 
perceived similarity 

Stated more simply and in sucha 
way that I can remember it: Self- 
recognition is what gives us the 
ability to reconcile conflicts 
between ourselves and prospective 
jurors. By doing so an attorney can 
avoid interpersonal conflicts with a 
prospective juror so that they will 
share the common goals and values 
the case requires. 


Credibility, I believe, is a direct 
function of being “goal-oriented” in 
the preparation and trial of the 
lawsuit. The lawyer decides on the 
goal for the particular case; once the 
goal is determined he plans how to 
persuade total strangers to this same 
idea that he shares with the client. 


Uses and Abuses 

The impartiality of a jury is 
determined (we hope) and 
protected through the voir dire. 
The process has been criticized not 
only by certain jurists and trial 
lawyers, but by some commen- 
tators in the social sciences who are 
concerned that the information- 
gathering purpose of the voir dire 
may abuse the aim of jury selection 
by obtaining one biased in favor of 
the client. It should be 
remembered, however, that jury 
selection is a negative process; 
unfavorable members of the panel 
are rejected and impartial ones are 
retained. That attorneys actually 
use it for ingratiation seems self- 
evident, but it is not to be 
encouraged. Not only is the line 
between “shysterism” and sound 
trial technique a close one, but 
improperly handled, the whole 
process can backfire and do the 
client, as well as our system of 
justice, the greatest disservice. 

The lawyer who tries “currying 
favor” may actually be working 
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against himself and his client, not to 
mention violating ethical standards. 
It is no secret to the juror that the 
attorney is an advocate. Because of 
this, the prospective juror may 
become highly suspect, or his usual 
suspicions heightened, leading him 
to see any such ploy as an obvious 
attempt to manage his thinking and 
control his function.‘ Grandstand 
plays, such as electing to accept the 
first set of jurors in the box and 
declining an opportunity to 
question them, is not only 
incompetent practice but as has 
been said by Melvin Belli, “Such 
tactics do not impress the jury 
unless adversely to the lawyer...a 
jury may ‘feel this lawyer to be 
careless about his lawsuit, every 
juror deciding that he wouldn't 
want his case to be tried in this 
manner.”> What Belli has observed 
is a failure of the lawyer to establish 
credibility, which takes us back to 
our first premise of effective voir 
dire practice. 
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Accepted Purposes of Voir Dire 


The term “voir dire” has been 
translated to mean “to speak the 
truth” or “to see what he or she 
says.” What we really should try to 
determine is whether members of 
the panel are biased, prejudiced or 
in any other way unqualified to 
serve. Legally speaking, what we 
want to know is whether or not the 
prospective juror has the statutory 
qualifications, whether he’s biased 
or prejudiced as a matter of law, 
and whether we wish to exercise a 
peremptory challenge. 

The statutory purpose is simple: 
ask straight-forward, biographical 
questions which require no special 
technique, training, intuition or 


Learning whether 
the juror is biased or 
prejudiced as a 
matter of law is a 
skill that every 
attorney should have 
at his fingertips as 
part of his necessary 
legal tools for the 
trial of jury cases. 


understanding of human motiva- 
tion. Learning whether the juror is 
biased or prejudiced as a matter of 
law is a skill that every attorney 
should have at his fingertips as part 
of his necessary legal tools for the 
trial of jury cases.® 

It is the use of voir dire to gather 
information necessary to exercise 
peremptory challenges that cause 
the greatest problems for the 
attorney, for there is no statutory 
reference or judicial decision that 
will help to effectively cope with 
this problem. The information 
gathering must furnish enough data 
to learn how the prospective juror 
regards the lawyers for each side, 
the parties and the issues that are 
going to be tried. In doing this, the 
trial lawyer is limited by the trial 
judge as well as his own concern at 
becoming boring or antagonistic, 
by asking too many questions with 
little or no apparent goal in mind. If 
that’s not enough, some of the 
questions are not only legally 
irrelevant, but possibly dangerous 
in that the responses could poison 
the entire panel and create 


additional problems that he will not 
be ready to deal with. 

Most important, at least in my 
own mind, are the social and 
psychological factors going on in 
the courtroom and which produce 
what is sometimes referred to as the 
“acceptable response.” Because of 
peer pressure, social difference, 
physical distance and the 
courtroom setting itself, jurors will 
tend to give the answer that seems 
most appropriate, whether it be 
their own notion or not. For this 
reason at least one psychologist has 
concluded that “jurors often either 
consciously or unconsciously lie on 
voir dire.”” 

As a result of these factors, the 
trial lawyer is constantly making 
decisions about the use of his 
peremptory challenges that may or 
may not be correct in relation to the 
information he is receiving. He’s 
working with data of limited 
accuracy or, at the least, data that he 
cannot verify, plus much inference, 
conjecture and just downright 
guessing. The problems related to 
this information gathering are 
discussed by David Suggs and 
Bruce Sales in Professional 
Psychology, August 1978. 

In their article entitled, “The Art 
and Science of Conducting the Voir 
Dire,” Suggs and Sales have 
searched an extensive amount of 
social-psychological literature and 
have summarized some of the 
processes or techniques that have 
been employed, commenting 
critically on the provable factors, if 
any. 


The Social-Economic Appraisal 


Many of you have attended 
seminars and programs in 
continuing legal education, read 
articles and have had discussions 
with experienced trial attorneys 
that tell you that there are certain 
hallmarks in the social and 
economic backgrounds of persons 
that indicate the desirability of such 
a person as a juror. Notwith- 
standing the great devotion given 
by legal literature to this strategy, it 
amounts to little more’ than 
stereotyping based upon prejudice, 
guesswork and hypothesis. Not 
only are these strategies 
conjectural, but they are also, at 
times, contradictory. 

If it were up to Clarence Darrow, 
for one, he would have only poorer 
people as jurors for criminal 
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defendants and civil plaintiffs. 
Other trial attorneys recommend 
the wealthiest members of the jury 
panel, assuming they would not 
have any hesitation in awarding a 
substantial amount of damages. As 
to who is correct, there are no 
studies to establish a guide for all 
time. 

A fad of past years indicated that 
the sex of prospective jurors was 
highly important. We went through 
a period during which the 
experienced trial attorney 
disapproved of women jurors 
because they were felt to be 
unpredictable or disqualified as the 
peer of a male litigant. Yet, if the 
trial lawyer wanted sympathy, it 
was recommended that he accept 
women jurors because they were 
emotional and sympathetic. Suffice 
it to say that there is meager 
research that has established these 
premises one way or another. 

While ethnic backgrounds seem 
to have created an apparent 
consensus of opinion in the legal 
literature, there yet remains any 
research that has established the 
point. We have all been exposed to 
the thought that Irish, Jewish and 
Southern Europeans are favorable, 
but that we should reject the British 
and Northern Europeans as 
unfavorable jurors for criminal 
defendants and civil plaintiffs. In 
one survey, conducted in Chicago 
in 1969, the researcher concluded 
this after interviewing 88 trial 
lawyers: 

Even though the practicing lawyers base 
their peremptory challenges upon juror 
background with great frequency, there are 
no truisms recognized by the group. In fact, 
the survey seems to uncover a high degree of 
disagreement concerning the importance 


and direction of the effect of background 
upon juryroom decision making.’ 


Systematic Approaches 


The National Jury Project is a 
greatly publicized sociological 
method of evaluating prospective 
jurors by the use of three main 
methods: 

(a) a demographic rating 
system; 

(b) juror investigation; 

(c) in-court observation of 
prospective jurors.® 


For our purposes, however, we will 
not explore the use of demo- 
graphics or investigation systems in 
this article as our purpose has been 
to develop courtroom 


more 
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technique and methods. The 
remainder of the discussion will 
therefore concentrate on the use of 
in-court observation of prospective 
jurors and some of the methods that 
have been developed, both 
scientific and not-so-scientific. Also 
included are ideas that can only be 
described as interesting or 
downright humorous. 

The trial lawyer must be 
effective at making in-court 
observations of prospective jurors. 
The famous had an intuitive talent 
on which they relied in part—plain 
luck, if you prefer. Effective 
intuition and “luck” are the result of 
careful observations, hard work 
and a sensitivity for others best 


It should be remem- 
bered that jury 
selection is a 
negative process; 
unfavorable mem- 
bers of the panel are 
rejected and impar- 
tial ones are re- 
tained. That attor- 
neys actually use it 
for ingratiation 
seems_ self-evident, 
but is is not to be 
encouraged. 


acquired by being a good listener 
and a conscious avoidance of 
projecting our own self-image onto 
others, a purely delusional 
characteristic. 

Behaviorists have drawn certain 
conclusions from their research 
which tell us that we can have a 
measure of predictability if we 
keep matters in context and relate 
them to general experience instead 
of our personal world. The science 
of anthropology, which has given us 
the work of Ray Birdwhistell!® and 
Desmond Morris," indicates that all 
human encounters must be 
understood in context. A person 
who sees an encounter as a 
particular incident without context 
and without precedent must, by 
definition, be one who sees every 
event as part of a single plot or 
conspiracy. This is why the 
seemingly predictable juror 
(predictable in the sense that the 
trial lawyer has reached a 


conclusion because of the juror’s 
ethnic background, social status, 
etc.) will backfire or turn on the 
lawyer, without reason. In the 
courtroom setting the interaction is 
totally different from that which we 
encounter on the street. If the 
lawyer suffers a poor result from a 
jury which he felt to be predictable, 
he naturally believes that he 
wrongly predicted the success 
possibilities of his lawsuit. What he 
actually didn’t assess was how the 
context of the courtroom changed 
the jurors. 

The most current literature does 
suggest certain techniques to 
evaluate prospective jurors while 
they are in the courtroom. Be 
cautioned with some words from 
Professor Birdwhistell so that even 
these techniques will be used in 
context. 

Although I can’t devise a methodology by 
which I can prove the case, I am convinced 
that a lawyer who has done his (or her) 
homework and knows who he (or she) is asa 
professional is effective in the courtroom 
because he can afford to let his client or the 
juror learn. The lawyer who tries to do it all 
through his front-performance ends up 


failing to use his most powerful tool - his 
social self....!2 


Now let’s turn to some of the 
techniques that have been 
proposed. 

e Body types - Henry 
Rothblatt,!*> a widely known and 
successful criminal attorney, 
believes that the physical build of 
the prospective juror is an 
indication of certain predictable 
behavior. According to a theory 
first suggested in 1944!4 there are 
three classifications of body types: 
(a) endomorphic; (b) meso- 
morphic; and (c) ectomorphic. 
Visually, endomorphs are heavy, or 
roundishly built but with a small 
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frame and little muscular 
development. Mesomorphs have 
large musculature and bones, witha 
squarish build; while the 
ectomorph has long, slender 
extremities and a lack of muscular 
development. 

The theory holds that the 
endomorph is associated with 
relaxation, love of comfort, slowness 
to react, sociability, amiability and 
complacency. The mesomorph 
tends to be assertive, physical, 
dominating, and direct in manner. 
The ectomorph is supposedly an 
anxious person who tends to be 
secretive, inhibited, and 
introverted in thought. Rothblatt 
recommends the endomorph. He 
has difficulty categorizing 
mesomorphs. Although the theory 
has been around some 35 years, it is 
interesting to note that there is no 
empirical data that can tell us how 
effective it is to evaluate jurors by 
this method. Yet, I’m sure we all 
have, at one time or another, 
assessed a personality by the 
person’s build or body type and 
have been correct in the assessment; 
we've been wrong, too. Still, we 
tend to make this first impression 
difficult to dislodge and chances 
are the juror is doing the same thing 
to you. 

e Legal Development - It has 
been argued that a prospective 
juror’s attitudes about rules and 
laws can be evaluated to predict 
how he will respond to a given fact 
situation.'5 The trial lawyer is 
employing this, whether he is aware 


of it or not, when a juror is asked his 
feelings about awarding damages 
for pain and suffering; finding for 
the defendant on the issue of 
liability although the plaintiff's side 
of the case shows a need for 
compensation; whether a corporate 
defendant will be regarded in the 
same light as an individual plaintiff, 
or vice versa. Remembering that 
the jury selection process really 
amounts to a search for fairness and 
impartiality, the researchers specify 
a set of criteria for what they 
consider to be a fair juror: that voir 
dire strategy should be devoted to 
identifying the prospective juror 
who will recognize and support the 
need for a structured and orderly 
social system and who can 
distinguish justice from a set of 
concrete laws and who will exercise 
independent judgment of the 
system itself. 

The same authors give clues to 
the lawyer who is in court observing 
the prospective jurors. Recognizing 
that the lawyer must assess how the 
prospective juror conceives the 
law, rules and individual rights, 
they suggest that the juror’s 
behavioral responses to questions 
from the judge will be very helpful, 
for the fair and impartial will be 
relaxed, less deferential, and will 
willingly express unsolicited views. 

e Dress, Speech and Demeanor - 

Probably one of the most 
discussed methods of the trial 
lawyer includes his observation of 
the dress, speech and demeanor of 
prospective jurors. The social 
sciences have extensively studied 
these aspects of human behavior 
and communication (Birdwhistell 
and Morris, supra). 

As the trial lawyer seeks 
information from the jury, he 


naturally observes some situational 
anxiety; the juror is nervous because 
of the setting. If one thought about 
it, it would be simple to understand 
and accept that he has a right to be 
anxious about being questioned by 
anyone in public; that he is likely to 
have some negative feelings about 
the person who is doing the 
questioning; and that he might have 
some strong emotional feelings 
about the subject which cause. him 
to be deceptive in his responses. 
According to Suggs and 
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In the courtroom 
setting the inter- 
action is totally 
different from that 
which we encounter 
on the street. If the 
lawyer suffers a poor 
result from a jury 
which he felt to be 
predictable, he na- 
turally believes that 
he wrongly predicted 
the success possibil- 
ities of his lawsuit. 
What he actually 
didn’t assess was 
how the context of 
the courtroom 
changed the jurors. 


Sales,'® the trial lawyer is 
attempting to determine whether 
and at what point in the interview 
the jurors begin to display, by 
verbal and nonverbal behavior, 
positive or negative responses by 
comparing “baseline responses.” 
Baseline responses are answers to 
simple background information 
about the juror. It is to be expected 
that the juror will have direct eye 
contact, direct body orientation 
and appear to be relaxed, but when 
the trial lawyer starts to ask 
questions calling for an opinion or 
personal feelings, the lawyer may 
then note that eye contact is lost, 
body orientation is awkwardly 
changed and the juror is now 
displaying that he is obviously tense 
about the whole situation. 
According to the researchers: 

Given this large discrepancy between the 


juror’s baseline response and the later 
response, it would seem fairly safe to 
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conclude that that juror may well have had 
an opinion about the defendant’s guilt or 
innocence and the juror made a deceptive 
response to the later question. Further 
questioning would then proceed to 
determine whether the juror’s opinion about 
the guilt or innocence of the defendant was 
in a favorable or an unfavorable direction. 

It is also suggested that the trial 
lawyer, as observer, compare the 
juror’s behavior across interviews; 
whether he acts differently when 
the other lawyer is asking the same 
questions. This makes all the 
intuitive sense in the world and may 
be very revealing, but an empirical 
validation of the method has yet to 
be performed.!” 


True or False 


If there be a catalyst for the 
growth of books and articles in the 
field of human behavior, it’s 
because there is, in all of us, the 
desire to better understand our 
interpersonal relationships. All one 
need do is visit any bookstore, news 
stand or library and it will be 
evident from the hundreds of 
publications that we're in the age of 
“buzz” words, self-improvement, 
psychic powers, and _ personal 
development. What follows are 
some recent examples that have 
appeared in magazines and 
newspapers and which I include in 
this article not because of their 
efficacy, but only to satisfy you that 
the search for more effective voir 
dire is an integral part of our 
collective search for awareness. 

No less an authority than the TV 
Guide" reported that journalists are 
now trying to spot liars by studying 
the faces of people they are 
interviewing. The article reported 
that a professor of journalism at 
Ohio University believes that a 
reporter, by scrutinizing the facial 
reactions of people he interviews, 
can tell whether his subjects are 
telling the truth or not. Students are 
being taught to become sensitive to 
split-second changes called “micro- 
momentary’ expressions. He states 
that a normal eye blink takes about 
1/5th of a second and that he looks 
for changes that appear and 
disappear in a 30th and 40th of a 
second. Included in his telltale list 
of micro-momentaries are 
“evanescent blinks, speedy 
eyebrow flashes, tiny smiles, 
minute frowns, fleeting cheek 
twitches and ephemeral nostril 
flaring.” Incredible. ‘This is fine, but 
how do we get all that sensitive 
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timing equipment in our briefcase, 
much less the courtroom? 

Mike Wallace of CBS’s “60 
Minutes” is skeptical and says that 
“playing amateur Freud with your 
interviewee, it seems to me, is 
embarking on a disastrous course. 
Homework is the surest way to 
determine if a person is lying.” It 
appears to me that Mike Wallace 
would probably select a pretty 
good jury...at least a better one than 
the journalism professor. 

Unfortunately for the journalist, 
British psychologists, Mark Cook 
and Michael Argyle, report that 
there is “no evidence that anxious 
people in reality look less or that 
stress makes people look away.”!® 
But wait, Dr. Steven Thayer at the 
City College of New York, who has 
made a significant study of the 
folklore surrounding the human 
gaze, has concluded that consistent 
avoidance of eye contact is a typical 
and deviant behavior, but there is 
no hint that it is pathological, and 
that it may bea mistake to draw any 
sweeping conclusions on the basis 
of eye-contact behavior. He finally 
concludes, “I don’t think there will 
ever be a dictionary of body 
language. There may be a language, 
but it is certainly hard to 
interpret.”2° 

Writing in the journal Science, 
Harold Sackeim of Columbia 
University believes that each side of 
the face can express different 
conscious and _ subconscious 
feelings. His research is a 
continuation of earlier thought that 
the right side is the “public face” 
and the left is the “private” one 
registering emotions that are not 
intended to be conveyed. The 
research team found that negative 
emotions registered heavily on the 
left side of the face, but positive 
emotions spread more _ evenly 
across the entire face. Says 
Sackeim: “We believe the two sides 
of the face are differently involved 
in experiencing happy and 
unhappy states.” The suggestion: 
“When in doubt about anyone’s 
feelings, just study the left side of 
the person’s face with your left 
eye. 2! 


What Can We Conclude 


We are all still searching, both 
lawyers and social scientists. What 
is needed, it seems, is greater 
cooperation between trial attorneys 
and social scientists who have the 


express purpose of empirically 
evaluating whether or not the 
process of voir dire is truly effective 
in obtaining a fair and impartial jury 
and on discovering this, a 
development of alternatives that 
are based on sound research. Until 
then it seems plain that the conduct 
of voir dire remains an art to be 
handled with sensitivity, reflection 
and care. oO 
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By David U. Strawn 


Pity the reformers! There is as 
much variety in recommended 
reform as there is relative 
disinterest in change on the part of 
corrections bureaucracies. One 
group wants to “rehabilitate.” 
Another to “deter.” Still others 
argue for “punishment” and 
“banishment.” From the middle 
and right come strident cries for 
“self-supporting prisons,” in which 
puritan values would be 
emphasized. The Turks and 
Christians of the corrections world 
are having a battle royal. But do the 
trenches and fields of honor for 
these debates hold real promise for 
positive and productive change to 
follow victory or armistice? 
Because of the inherent disabilities 
or rhetoric and intuition, which are 
the main weapons of the 
combatants, I think not. 

Almost every reformer seems to 
make the simplistic assumption that 
prison populations are homo- 
genous. Those who argue for 
rehabilitation believe that prison 
populations are capable of it. Those 
who argue for punishment and 
banishment are convinced they are 
not. If you listen closely to the 
raging debate, you will hear those 
who argue for virtually uniform 
special treatment for “‘first 
offenders.” They often forget that 
most murderers are first offenders. 
Once reminded, they are quick to 
make yet another “exception” 
thereby further confusing the 
legitimacy of their plans for reform. 

Behaviorists wonder that the 
political elements in the debate 
tend to see prison populations as 
homogenous, therefore being 
capable of “treatment” by one 
policy or another. The most casual 
social scientist would observe that 
there are apparent gross behavioral 
differences between murders, 
rapists, burglars, child molestors 
and exhibitionists. Isn’t it 
reasonable to believe that the 
burglar with three previous 
burglary convictions, who is 48 
years of age, and who has had no 
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visible form of employment for 20 
years will respond differently to his 
penal experience than the man who 
murdered his wife’s lover? 

Lawyers and judges tend to have 
their own definitions for “types” of 
criminals. Partly in response to the 
prevailing social attitudes toward 
“types” of crime, and _ partly 
because of our special education in 
a hierarchy of criminal behaviors, 
we tend to view crimes as more or 
less “serious” from a position that 
may not be representative of the 
community as a whole or 
responsive to the likelihood of 
recidivism. Although lawyers may 
not view prison populations as 
homogenous, the bar’s reaction to 
what should be done _ about 
corrections tends to be as simplistic 
as that of the general public. 

Corrections people, the 
bureaucracy of the penal system, 
tend to debate primarily whether 
rehabilitation is “alive” or “dead.” 
In Florida, corrections officials 
have not accumulated data from 
which one could determine 
whether the Florida version of 
rehabilitation has ever lived. Only 
recently has the Florida Legislature 
required, in making appropriations 
for new correctional programs, that 
the responsible correction officials 
accumulate some data so that a 
determination could later be made 
as to whether the program had 
some effect on the commission of 
additional crimes by inmates 
“treated” in the program. But for 
the most part, because of 
unfortunate past abstinence by 
Florida corrections leadership from 
learning about the effects of what 
they do, Floridians are in the dark as 
to what works, and what doesn’t 
work in Florida prisons. 

The majority public position, as 
measured statistically, seems fairly 
clear. Lock-em-up, and kill them if 
they kill somebody else! 
Dissatisfaction with “egg-head” 
approaches to responding to crime 
is widespread. 


The situation is further 
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complicated by the fact that no one 
of the groups discussed makes the 
only decision about the 
“classification” of an inmate. The 
decision as to whether a person will 
become part of the inmate 
population of Florida’s correctional 
system is made and vetoed in a 
variety of ways. First, the victim 
determines whether to complain 
about the commission of the 
offense. If the victim complains, the 
police must then make a decision to 
arrest. If the police arrest, the 
prosecutor must make a decision to 
charge. If the charge is filed, a 
lawyer and the defendant must 
make a decision to plea or not to 
plea, or to bargain for a plea. If no 
bargain is struck, and the case is 
tried, then the jury makes a further 
decision of guilty or not guilty. A 
judge then makes the obvious 
decision of adjudging guilty or not, 
and of jail or no jail, leading next to 
the decision of the corrections 
officials when they determine 
which jail. The last decision in the 
classification chain is made by the 
Parole and Probation Commission, 
which decides for how long and in 
what status. 

It should be apparent by now that 
the penal system cannot be 
considered an_ isolated entity, 
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to suggestions presented on these 
pages, the Journal invites you to 
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its Letters to the Editor column. 


David U. Strawn, Titusville, has served as 
judge of the 18th Judicial Circuit and for an 
interim period as sheriff of Brevard County. 
With a background in communications, he 
directed a project and gave legal assistance 
to a research team of the University of 
Central Florida studying juror attitudes. He 
has been involved in judicial reform and has 
served as a member of the adjunct faculty of 
the Florida Institute of Technology. 


151 


~ 
| 


VIEWPOINT 


capable of being “reformed” 
without consideration for the 
balance of the criminal justice 
apparatus. If the penal system 
chose its population from the 
universe of the guilty, then the 
penal system could be addressed 
separately. However, the decision 
of who shall be part of the prison 
population is made by a broad 
category of other persons, as 
previously demonstrated. Since 
those decisions are, in effect, 
“correctional” decisions, then the 
point at which those decisions are 
made must be considered in 
connection with correctional or 
“penal” reform. 

The correctional function is an 
integral part of the criminal justice 
apparatus. This being so, any 
change or alteration of the 
apparatus will have an effect on 
corrections, inasmuch as it will 
affect the population of our penal 
institutions. And since that 
population, in turn, dictates the 
arena for deciding what “works” in 
prison, the up-stream decisions of 
legislatures, victims, police officers, 
trial lawyers and judges become 
critically important “penal” 
decisions. 


Decisions Affecting Prison 
Populations 


As an example, if plea bargaining 
was abolished or severely 
restricted, the apparatus could take 
up the additional pressure by 
simply modifying the behavior of 
prosecutors to file fewer cases. In 
essence, the “bargaining” would be 
done before the prosecutor made 
his decision to file. It is quite 
probable then that prosecutors 
would be filing only cases they 
would be able to prove. The 
conviction rate might climb, and 
judges would feel more confident 
about the sentences which should 
be imposed. If they were, they 
might tend to impose longer 
sentences. The ultimate down- 
stream effect on penal populations 
becomes obvious. 

A further example of how up- 
stream decisions might affect 


reform efforts comes in the area of 
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mandatory minimum sentencing 
laws. If minimum sentences 
became mandatory for many types 
of first offenses, then prison 
populations could very well be 
altered. At present, judges seem 
inclined to give sentences to first 
offenders where personal physical 
violence was threatened or 
involved. Absent that element, the 
likelihood of a prison sentence fora 
first offender diminishes. If the 
“deterence” and “punishment” 
reformers hold sway in the 
legislature, and minimum sentences 
are imposed for many property 
crimes, then definite effects will 
appear in prison population 
structures. 

It would seem, then, that the 
profile of the penal population is 
the target area for any intelligent 
evaluation of a proposed “penal” 
reform. The social decision of 
importance is, “who goes in?” For 
once the profile of the defendants- 
most-likely-to-become-inmates _ is 
known, then appropriate penal 
responses can be _ reflectively 
defined. It can be predicted that 
rehabilitation is likely to work with 
a given known population or 
subpopulation, or that it is not likely 
to, or even that banishment holds 
the greatest prospect for public 
benefit as to a specific inmate 
group. 

The who-goes-in decision is not 
coherently or consistently made in 
our society. A_ first-offender’s 
possession of a pound of marijuana 
in Miami, as contrasted with a rural 
county, is likely to produce highly 
divergent sentences. The decision 
will be made differently in each 
area, and indefensively so. 
However, the two decisions begin 
to confuse matters at the 
correctional level. Although 
rehabilitation is probably a 
workable goal for both of these 
defendants, only one is likely to 
receive the “most-likely-to- 
succeed” rehabilitation approach 
— probation. 

I believe the most meaningful 
penal reform will come from 
reducing sentence disparity. 
Florida’s judges are not necessarily 
representative of the community, 
are inaccessible to the voters for the 
most part, and neither have nor 
provide any forum in which debate 
can occur before a_ sentencing 
policy is adopted. Judges are 
making decisions better made and 


reviewed annually by the peoples’ 
representatives in the legislative 
branch. Further, our judges are 
selected from the most authori- 
tarian elements of our community, 
and those least likely to be 
influenced by social argument. 
There is nothing in a judge’s training 
to qualify him, above many others 
in our society, to make the “who- 
goes-in” decision. Yet it is our trial 
judges who make the final decision 
that determines the constituency of 
the prison population. 

Any reform or revision of the 
terminal apparatus of criminal 
justice administration is not likely to 
produce long term change. The 
many other “classification” 
decisions made earlier in the 
criminal justice process determine 
the population of prisons, thus 
concentrating our efforts on what 
prisons do will not be productive. 
Because prisons do not choose their 
own populations, the adoption of a 
particular policy of penal 
administration by penal adminis- 
trators is likely to be unproductive. 

In Florida, our prisons operate on 
a “rehabilitation” theme. However, 
the decision-making apparatus that 
chooses the persons who enter 
prisons is designed to send only 
those persons most feared by the 
forwarding community. It is 
therefore likely, most of the people 
who end up in prisons may never 
have been “habilitated” in the first 
place; the remainder may not be 
prospects for “rehabilitation” in any 
event! It is little wonder that 
rehabilitation proves to be largely 
unsuccessful as applied at the penal 
level! “Catch 22!” 

Are we hopelessly lost to all but 
random causes and the uncertain 
effects of a monstrous social 
system? 

I think not. If we address the 
entire criminal apparatus in seeking 
“penal reform,” with the goal of 
creating a system of criminal justice 
with clear objectives, then all is not 
lost. 


Approaches to Problems 


There are better means than 
intuition and rhetoric for 
approaching the problem. 

How might things be? First, we 
should propose a chronology of 
important events in a criminal 
justice system: 

e A person becomes receptive to 
antisocial behavior. 
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e A crime is considered. 
e The crime is committed or 
decided against. 

e The crime is detected or not 
detected by police or victim. 

e The crime is reported or not 
reported. 

e The crime is investigated. 

e An arrest is made, or rejected. 

e A charge is filed against the 
defendant, or the prosecutor 
declines to file. 

e A pretrial release decision is 
made. 

e Plea and sentence bargaining 
occur. 

e A bargain is struck, or there is a 
trial. 

e Adjudication of guilt is stated 
or withheld. 

e The dispositional decision is 
made by the judge: 


a. Probation? 
(1) Conditions are imposed. 
(2) Probation Administration. 

a. Violations may occur; on 
to prison? 
b. Termination, and freedom. 

b. Sentence: 

(1) Determinate. 
(2) Indeterminate. 
(3) Correction begins. Rehabi- 
tation attempted. 
(4) Parole. 
a. Violation. Back to Prison? 
b. Termination, and freedom. 


We might next decide that 
system goals are: 

e Reduced apparatus expense. 

e Preservation of constitutional 
rights of citizens. 

e Avoidance of the stigma of 
criminal charges when not 
provable. 

e Avoidance of conviction of 
innocent persons. 

e Assuring that arrested persons 
will not commit crimes. 

e Assuring that certain, but 
equal treatment is given to all 
persons convicted of similar 
crimes and all probationers. 

e Assuring that rehabilitation is 
only attempted with those who 
have a high potential for its success. 


Now let’s re-examine the 
apparatus to determine what 
changes might be made to optimize 
the chance of achieving these goals. 
In reading further, please consider 
this article simply an example of 
how “systems thinking” might 
produce different, more optimal 
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procedures, in our criminal justice 
apparatus. Many of the ideas that 
follow gained approval in principle 
by a majority of the members of the 
1976-77 Corrections Committee of 
The Florida Bar: 

e Regulate and control the flow 
of information to young persons 
about how crimes might be 
committed. If falsely shouting 
“fire!” in a crowded theater can be 
curtailed because of the inherent 
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threat to public safety, why is a 
detailed explanation of a 
convenience store robbery any 
different? Legitimate restraints on 
first amendment rights can be 
argued for where the product of 
dissemination of criminal 
information is increased crime. 
Design messaging programs, 
particularly in the schools, to 
increase feelings of guilt about 
commission of crimes. Begin with 
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very young children. 

e Advertising and public 
information programs should be 
designed which will increase 
guilt feelings of persons who 
have committed crimes. The 
objective would be to make it easier 
to solve crimes, because of the 
heavy burden of guilt placed upon 
any person who would commit a 
crime. Find ways to create guilt 
feelings within the family of the 
criminal, who might lend 
themselves to reporting the 
commission of the crime, and aid in 
detection of committed crimes. 

e Victims must be encouraged to 
report crimes, and to cooperate 
with authorities. Advertising 
programs won’t be enough. Victims 
need to be assured of compen- 
sation, and of being made 
financially whole if they will 
cooperate with the detection and 
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prosecution agencies. Assurance 
that probation programs will 
always include victim reimburse- 
ment provisions should a system 
feature. 

e Present programs seem 
sufficient to train and fund police 
agencies. Arrests require no 
changes for system operations. 

e A decision to bond or not bond, 
or give some form of pretrial 
release must be made. If no charges 
are filed within 48 hours of arrest, 
automatic release of the accused 
should occur. This would be 
without any prejudice to the 
prosecutor to later file charges, and 
retake custody of the accused. 
Speedy trial periods would be 
modified to run from the date of 
filing the charge. The second arrest 
would be required to be 
accompanied by the simultaneous 
filing of a charge against the 
accused. Judges and prosecutors 
should be fully informed as to 
available data from _ predictive 
attribute analysis studies of persons 
likely to return to trial without the 
intervening commission of another 
offense. Programs of advertising 
and public education could be 
undertaken to remove the pressure 
from judges who are inclined to 
grant extensive pretrial release. The 
public should be educated on the 
cost in dollars of holding persons in 
jail pending trial, and the personal 
cost to defendants who may not be 
guilty of any crime, and are 
presumed to be innocent by law. 
Judicial practices should be 
measured, then made public to 
bring extreme judges closer to the 
mean. 

e Plea bargaining should be 
abolished, as should sentence 
bargaining. Judges should be 
prohibited by law from indicating 
what sentence they would give for 
any particular offense, in advance 
of conviction by jury, or 
adjudication of guilt by the judge 
after a plea. Legitimacy must be 
restored to the system, and only 
through eliminating the “nego- 
tiable” aspects of criminal justice 
can this occur. What sane society 
can let its offenders aid in 
determining the social response to 
their attack on a civilized 
community? If the prosecutor 
makes a decision to charge, he 
should be required to try the case, 
unless he can show the impossibility 
of conviction, or the defendant 


pleads guilty as charged to the 
charges made against him. 


e The prosecutor would be given 
the probation decision in order to 
relieve the organic pressure created 
by the abolition of post-charge 
bargaining. The pressure would be 
absorbed by the right of the 
prosecutor to agree to give 
probation in lieu of filing any 
charge. This approach has the 
advantage of not requiring a 
perfunctory plea of guilty, 
followed by withholding 
adjudication of guilt by the judge 
after a rubber-stamp hearing, in 
order to gain probation for the 
accused — the objective of the 
entire burdensome and expensive 
process! A defendant’s agreement 
to accept probation would include 
an agreement that any violation will 
result in imposition of a specified 
level of sentence from the state’s 
standard hierarchy of sentences, 
after proof of violation before a 
court. 


e The system’s goal would be to 
improve lawyers’ and _ judges’ 
knowledge of communication and 
behavioral problems peculiar to the 
courtroom, with particular 
emphasis on gaining knowledge of 
how jurors might be better 
informed of the dispute and the 
law. The best, nonsuggestive, 
processes for making intelligent 
and lawful decisions about cases 
would be_ provided jurors. 
Extensive research has already 
been done in the area of juror 
communication, and the _ infor- 
mation is available to begin 
effecting these changes immedi- 
ately. 


e Since the probation decision 
has previously been made by the 
prosecutor, it would not be an 
alternative to the judge after 
conviction by verdict or plea. The 
sentence to be imposed would be 
automatically determined by 
reference to statutes that would 
provide for several classes of 
offense ranging from a least serious 
to most serious. The distinction 
between felonies and misde- 
meanors would be eliminated. The 
jury’s verdict of guilt will place the 
defendant in a category, and the 
sentence would be _prestated. 
However, this sentence would be 
modified by legislated percentages. 
Those percentages would be 
determined by reference to further 
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branch to have the capacity 
for learning in detail about 
the present system, in order to make 
the changes for the future. 

The legislature should fund 
creation of an agency of the 
legislature to be responsible to a 
committee of the legislature, whose 
purposes would be: to centralize 
and have total authority over all 
criminal-justice data gathering and 
retaining operations of any criminal 
justice agency, collect criminal 
justice data which is determined to 
be important in decision making 
about the criminal justice 
apparatus, determine public goals 
for the criminal justice system, 
identify existing resources that 
could be used in any altered system, 
initiate and fund, both in-agency 
and out-agency, meaningful 
projects designed to provide new 
learning about the behaviors of 
criminal justice participants, 
identify the cause and effect 
relationships that are pertinent to 
understanding of the system 
operation of the criminal justice 
apparatus, and, ultimately, to 
produce mathematical models that 
would be used to aid the legislature 
in predicting the probable effects 
of any change within the entire 
criminal justice apparatus. The 
ongoing function of the agency 
would be to continually 
recommend changes for the 
criminal justice apparatus, to 
optimize the public’s goals for the 
system. 


The purpose of this article has not 
been to suggest a final “solution” to 
the problem with criminal justice. 
There is no static solution. There 
will be solution after dynamic 
solution in the future, just as there 
has been solution after solution in 
the past. However, the means are at 
hand for more _ intelligent 
understanding of the effects of our 
future “solutions.” As a society we 
need to become accustomed to the 
fact that just as humans are 
dynamic, so also are their 
institutions. We should come to 
anticipate that change is desirable 
within the criminal justice 
apparatus, because only through 
change may progress be made in 
eliminating the tremendous 
distance between our stated goals 
for the criminal justice apparatus 
and the product of the penal 
system. 
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be rehabilitated, or who cannot be 
rehabilitated by any known means. 
Therefore, banishment becomes a 
legitimate objective of corrections, 
and serves a positive social need for 
reduction in the rate of crime. 


e Parole would be abolished. 
There would be no necessity for this 
classification distinction. The 
distinction is undesirable, inasmuch 
as the parole decision forces further 
loss of legitimacy and predictability 
for the criminal justice apparatus. 
Judges and inmates alike are 
frustrated over the lack of meaning 
of any sentence in Florida, because 
of the Parole and Probation 
Commission’s ultimate (and 
unappealable) power to amend. 
Supervision after service of the 
determined sentence would be at 
the option of the former convict. If 
the convict elected to participate in 
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post-sentence programs, the 
participation would be permitted 
only as long as minimum standards 
were met. Thus, if progress is not 
persistently shown, the convict 
would be excluded from the post- 
release programs. Services 
designed to reintegrate the convict 
into the working community should 
be provided, but participation of all 
convicts not required. 

It is unlikely that any system can 
operate to deter crime unless the 
prospects of detection, and 
authoritative response resulting in 
conviction are relatively certain. 
The proposed changes to the 
apparatus would restore a large 
degree of certainty and 
predictability to criminal justice. 
The thrust of these revisions would 
be to remove the “soft spots” in our 
society's approach to corrections. 


The Current Apparatus 


The points of our current 
apparatus breakdown appear to be 
a low degree of social effort toward 
inculcating guilt feelings over the 
commission of wrongful acts, the 
lack of concern with the victims of 
crimes and the consequences to 
them of reporting crimes, the 
existence of plea bargaining 
between lawyers and sentencing 
bargaining with judges, disparity in 
sentences from judge to judge for 
what is ostensibly the same offense, 
and disparity and inconsistency in 
correctional treatment of sentenced 
persons. 

I admit, it is easy to criticize my 
proposal from a scientific 
viewpoint; because it is largely 
intuitive, and presented with 
rhetorical argumentation. For the 
sake of discussion, however, join 
with me in thinking about our next 
maneuver in dealing with the 
problems of “penal reform.” 


A New Design 


There is a highly rational process 
available for designing our new 
approach to the administration of 
criminal justice. It is called 
modeling. Social scientists create 
and use models of institutions for 
the same reasons engineers place 
aircraft models in wind-tunnels — 
to see how they fly! Before people 
get inside! A synthesis of thought 
for higher mathematics and the 
social sciences is producing 
deductive social models of 


institutional systems which can be 
used to _ identify troublesome 
elements and relationships within a 
governmental apparatus. Models 
can be made available to suggest 
systems more likely to produce 
desirable behaviors in systems 
components and participants. It is 
possible, through the use of 
mathematical models produced by 
this thinking, to transform our 
criminal justice system into an 
intelligently contrived, predictably 
operating, readily reviewable and 
malleable social institution. It 
becomes possible, through the use 
of this thinking, to predict the most 
likely outcome of proposed 
changes to our methods of 
addressing crime. 


By the use of social models, a 
prediction can be made about what 
a change in a system component, 
(for example, the plea bargaining 
process) will produce as a mix of 
desirable and undesirable overall 
systems effects. 


A carefully constructed 
mathematical model will, with 
computer rapidity, suggest the cost 
of the proposed change, financially 
and socially. In effect, the model 
lets you see all the dominoes before 
the decision is made to topple the 
first one. 


Probability theory can be built 
into the mathematical model for the 
system to add the ability to predict 
the likelihood of a given effect from 
known causes. Probability theory 
can even be extended to stating the 
number of cases in which a given 
effect is likely to occur, and other 
characteristics of each case of 
occurrence. 


This sort of approach to thinking 
about government institutions 
would not be feasible without the 
aid of sophisticated calculators and 
computers. The mathematics 
involved are intensive, often 
repetitive, and quite complex. Also, 
the quality and diversity of data 
that must be fed into the model in 
order to obtain a prediction is 
critical. Manual means of 
manipulating the data and the 
formulae simply are not feasible. 
With microsecond computing 
reaction time, the use of extensive 
models becomes not only feasible 
but highly desirable as a predictive 
device. 


If we can accept that penal 
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statutes which would provide for 
mitigating and aggravating factors 
involved in the commission of 
crimes within that category of 
seriousness. For example, the 
legislature could hold that a first 
offense of unauthorized use of an 
automobile would be 90 percent 
mitigated. Therefore, if this was a 
class one offense, which had a face 
value sentence of one year in a 
correctional facility, then 36.5 days 
would be the sentence for the 
defendant. A_ fixed sentencing 
apparatus such as this would aid in 
restoring long-lost legitimacy to 
criminal justice. It is now totally 
lacking because of its highly 
negotiable aspects. The apparatus 
has lost its predictability, and has 
therefore abandoned one of the 
principal justifications for a judicial 
branch of our government. 
Legitimacy would be added by 
virtue of the fact that all sentence 
disparity would be eliminated by 
this approach. 


Further access to the legislature is 
far more readily available than 
access to the judiciary in changing 
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sentencing policies and ap- 
proaches. The legislature can alter 
the aggravating and mitigating 
factors, and the value of crimes in 
each class, annually. It is doubtful 
that many Florida judges could be 
persuaded to do as much. After all, 
if the judge’s personal policy wasn’t 
“right,” he wouldn't have adopted it 
in the first place — would he? 

e Under the proposed system, 
corrections would achieve the 
advantage of a relatively 
predictable inmate population. It 
will be a hard, and for the most part 
nonrehabilitatable group of 
persons. Therefore, large 
expenditures of money for a 
rehabilitation apparatus and 
personnel can be abandoned. 
Engagement in any available 
programs designed to “rehabilitate” 
inmates would be an election to be 
made by the inmate. However, if 
the inmate failed to meet certain 
periodically applied standards, he 
or she would be excluded from the 
rehabilitation program and would 
return to the general inmate 
population. The system would 


EDUCATION, CHRISTIAN FAITH & THE LAW 
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A conference sponsored by the 


Christian Legal Society 
Atlanta, Georgia 
Peachtree Plaza 

April 5-8, 1979 


For information regarding this conference or Christian 
Legal Society write or call: 


Christian Legal Society 
Post Office Box 2069 
Oak Park, Illinois 60303 
(312) 848-7735 


Christian Legal Society is a fellowship of Christian lawyers, law 
students and judges dedicated to the integration of law and a 
commitment to the Lordship of Christ. 


recognize that punishment is a 
legitimate goal if the majority of the 
people of a democratic republic 
determine it to be. The system 
would recognize that there may be 
persons who either do not wish to 
be rehabilitated, or who cannot be 
rehabilitated by any known means. 
Therefore, banishment becomes a 
legitimate objective of corrections, 
and serves a positive social need for 
reduction in the rate of crime. 

e Parole would be abolished. 
There would be no necessity for this 
classification distinction. The 
distinction is undesirable, inasmuch 
as the parole decision forces further 
loss of legitimacy and predictability 
for the criminal justice apparatus. 
Judges and inmates alike are 
frustrated over the lack of meaning 
of any sentence in Florida, because 
of the Parole and Probation 
Commission’s ultimate (and 
unappealable) power to amend. 
Supervision after service of the 
determined sentence would be at 
the option of the former convict. If 
the convict elected to participate in 
post-sentence programs, the 
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By Lawvers 


For Lawvers 


For 51 years The Florida Bar Journal has carried on 
an important tradition—“reading the law.” The first 
lawyers shared what they knew about the law with those 
who aspired to become lawyers. Then came law 
schools, but the important tradition of watching and 
working with another more skilled in the law continues 
today. 


The Journal began _ sharing in that learning 
experience in 1927 when it became the Official 
publication of the old Florida State Bar Association and 
later of The Florida Bar. Lawyers skilled in specialized 
areas of the law offered articles for publication for the 
benefit of those less skilled in that specialty. 


“By lawyers...for lawyers” is the proud lifeline of the 
Journal. All members of The Florida Bar and other 
persons interested in the law are invited to carry on that 
tradition so that the Journal may continue to serve you 
and your fellow lawyers in this more complex and law- 
filled second half century. 


Articles of general or specialized interest may be 
submitted for consideration for publication by the 
Editorial Board. The Journal is best able to publish 
articles when they do not exceed 15 doublespaced 
typewritten pages. If you are not sure about a topic, 
telephone or write the managing editor. 
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Your Time 


Prodata International’s computerized 
billing control system allows YOU, 
the attorney, to increase your cash flow 
and reduce your billing expense. All you 
do is record your services and time on a 
single daily log that’s simpler than the 
traditional time sheet. 


Prodata International will furnish you 
MONTHLY READY-TO-MAIL STATE- 
MENTS for each client, detailing in free 
form all fees for professional services 
and costs advanced. You also receive 
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MONTHLY LEDGER SHEETS for all 
account activity and an INDIVIDUAL 
ANALYSIS FOR EACH ATTORNEY. 


Prodata’s system effects an accurate 
attorney billing by eliminating recording 
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For more information on how Prodata 
International can help you do your 
time justice, call (404) 255-5200, or write 
Prodata International, P.O. Box 28195, 
Atlanta, Georgia 30328. 


Prodata Corporation has been providing automated information generating systems 
to the legal profession since 1968. 
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Lawyer Response Strong 
To Advertising Campaign 


“Hooray!” “Bravo!” “Terrific!” 
These are some of the superlatives 
found in the many letters from lawyers 
expressing delight with The Fund’s 
multi-media advertising campaign. 


One lawyer writes: “It is high time 
we become aggressive in selling our 
product.” Another says: “It is action 
such as this that makes me want to 
continue writing policies through The 
Fund as opposed to some of the other 
title insurance companies... .” 


L. David Shear, President-elect of 
The Florida Bar, remarks: “I am 
delighted with this initial work product 
and want to commend you for your 
efforts.” Another lawyer, commenting 
on the accelerated public relations 
thrust, says: “I am very happy to see 
that The Fund is advertising in 
competition with title companies. The 
ad you recently sent to all the members 
is in good taste. Your endeavors in this 
regard are to be commended.” 


The letters are in response to an ad 
which begins, “Tom, there’s a man 
in Altoona who claims he owns our 
house.” This ad, the first in a series 
of print media ads appearing in news 
magazines and newspapers, focuses on 
a problem created when claims 
unexpectedly arise from undisclosed 
heirs of previous owners. It tells the 
home buying and selling public they 
should have the protection of their 
own lawyer plus title insurance which 
can be obtained from one source — a 
member lawyer of The Fund. 


Fund Volume Sets Record 


1978 was the biggest year ever in 
total Fund volume. 


Members of The Fund issued more 
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Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


than 121,000 owner and mortgagee 
policies during the 12 months which 
tops all records set during prior real 
estate booms. 


The previous high, set in 1973, 
was some 110,000 policies. Unlike 
the 1973 boom, the 1978 market 
saw more policies issued on single 
family residence new sales and resales. 
Also, volume remained steady 
throughout the year. In contrast, the 
1973 pace was more erratic with the 
last six months of that year having 
much greater volume than the first half. 


Predictions are for a 12 to 20 
percent drop in the 1979 housing 
market from 1978 activity. However, 
going into the new year, a key Fund 
indicator remains strong. Total policies 
shipped during December totaled 
12,194, forecasting that Fund volume 
during the first quarter of 1979 will 
also be at a high level. The 1978 income 
should substantially increase the 
Fund’s total assets which at year end 
1977 were $16,885,385. 


Judgment Entered Before 
Purchase in Married Name 


An example of owner’s title 
insurance policy protection is found in 
Ball v. Vogtner, 362 So.2d 894 
(Ala. 1978). 


After suit was filed against Mary 
Morgan but before judgment was 
entered, she married and acquired real 
estate as Mary Collins. The judgment 
was then recorded against the name 
Mary Morgan. 


The attorney for subsequent 
purchasers, prior to representing his 


INTEGRITY 


LAWYERS’ TITLE 
GUARANTY 
FUND 


clients, learned of the judgment but 
only knew Mary Collins’ first name. At 
the closing he told a title insurer there 
might be a judgment against Mary 
Collins. When the insurer’s examination 
located no judgment against that name, 
the transaction was closed. 


The Supreme Court of Alabama 
held that a valid lien was created 
between the judgment creditor and 
Mary Collins. However, the name Mary 
Morgan was insufficient to imply 
constructive notice to third party 
purchasers, the court ruled. 


The court said the purchasers knew 
no facts sufficient to put them on 
inquiry or to enable them to discover 
the existence of the judgment against 
Mary Morgan. Also, the purchasers did 
not have to inquire into collateral 
circumstances, the court decided. 


Since title was acquired and 
conveyed as Mary Collins, the name 
Mary Morgan did not appear in the 
chain of title. Therefore, a title search 
of Mary Collins would not have located 
the judgment against Mary Morgan. 


The general rule is that a subsequent 
innocent purchaser from a judgment 
debtor, conveying by her married name 
property acquired in the married name, 
takes title free of the lien of a judgment 
docketed in the maiden name. 49 
C.J.S., Judgments, Sec. 465. Where the 
purchaser knew the seller’s name 
before marriage, the courts have been 
divided on whether this knowledge 
makes the judgment a lien. In the 
Ball case, the knowledge issue was 
not present since the court found 
the purchasers did not have 
constructive notice. 


The Fund preserves the benefits of legal counsel to the public by keeping 
Florida lawyers in real property practice. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Recent Opinions of the Committee on 
Standards of Conduct Governing Judges 


Accepting Reimbursement for 
Educational Expenses 


The Committee on Standards of 
Conduct Governing Judges was 
asked about the propriety of a 
judge accepting funds from a 
nonprofit corporation, organized to 
aid in arranging continuing legal 
education for judges and lawyers, 
to help defray expenses incurred by 
a judge or other judicial employee 
in attending judicial seminars and 
conferences in and out of state. 


The majority of the committee 
believes continuing legal education 
of judges as well as of lawyers is an 
important and desirable under- 
taking and that there is no 
prohibition in the Code of Judicial 
Conduct nor elsewhere against 
accepting reimbursement for actual 
expenses as posed in the query. 

One member of the committee 
recommends that the corporation 
be carefully scrutinized so as to be 
sure that no conflict would arise 
from accepting these funds. One 
member of the committee also feels 
that a judge should not accept 
money for continuing education 
from a nonprofit corporation as the 
state provides adequate funds for 
essential continuing legal 
education. 


Bar Committee Has Jurisdiction 


The Committee on Standards of 
Conduct Governing Judges 
received an inquiry inquiring about 
the propriety of a lawyer 
representing a client during a trial 
when it is anticipated that the 
lawyer, or a member of his firm, 
will be a necessary witness. 

It is the unanimous opinion of 
those members of the committee 
responding that the inquiry is not 
within the scope of the jurisdiction 
and relates rather to professional 
ethics of the Bar. The Florida Bar 
has such a committee, which is 
known as the Committee on 
Professional Ethics of The Florida 
Bar. 

It has been the customary 
position of the members of the 
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Supreme Court Committee on 
Standards of Conduct Governing 
Judges that that committee only has 
“jurisdiction” of inquiries from 
judges relating to anticipated 
judicial conduct. 


Designation Plan References 


The Committee on Standards of 
Conduct Governing Judges 
received an inquiry asking about 
the propriety of a judge giving 
certificates of reference to 
members of the Bar applying for 
certification under The Florida Bar 
Designation Plan. 


A majority of the responding 
members of the committee believe 
there is no prohibition by the 
Canons to a judge signing a 
certificate of reference and giving 
only the information called for. The 
members of the committee do feel, 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want-ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
practice Bar Exam grading and analysis. Optional features 
include individual cassette lectures and a 4-day live lecture 
re-review just prior to the Exam at the site of each Exam. 
CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 


1-800-521-1916 


judicial ethics 


however, that all inquiries should 
be handled on a confidential basis. 

Several members of the 
committee feel that Canon 2(B) 
prohibits a judge from “waxing 
eloquent” in his response. They feel 
only the information called for 
should be given. However, several 
members of the committee feel that 
a judge, if he is going to sign a 
certificate of reference, should be 
allowed to make whatever 
comments in his response as he feels 
appropriate. 


A. Boyer 

Chairman 

Committee on Standards of 
Conduct Governing Judges 


Or write to us at our National Bar Review ee 
headquarters as follows: 
ORIDA NORD BAR REVIEW COUR 


29201 Telegraph Rd., Suite 622 
‘Southfield, Michigan 48034 
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1 Adopt a Positive Attitude 


Be prepared and willing to speak up for your 
profession in conversations with clients and friends. 
Don’t be defensive; familiarize yourself with the 
current good works of the bar and don’t hesitate to 
point them out. 


2.Guard Your Words 


Don’t downgrade other lawyers. Disparaging 
remarks by a lawyer about the competence or ethics 
of other practitioners will make a deep impression 
on nonlawyers, cumulatively harmful to the 
profession. 


3Understand and Live by the Canons 


If you are in doubt about a significant ethics 
question arising in your practice, consult the ethics 
committee for an opinion. As opportunity affords, 
explain basic legal ethics to clients and friends. 


4. “Help the Grievance Committee 


If you become aware of dishonest or seriously 
unethical conduct on the part of another lawyer, 
make a proper report to the grievance committee, 
and cooperate with the committee in its 
investigation. It is your duty under the canons to do 
so; upholding the honor of the profession is every 
lawyer’s responsibility. 


5.Be Active in the Bar 


If you become active in the work of your local, state 
and national bar associations you'll gain a new 
perspective and a better appreciation of its value to 
the profession and to you. Be available as a speaker 
on law-related subjects before lay organizations. 
Take advantage of bar and law school institutes and 
continuing legal education courses. It pays. 


Ge 
“Ten Golden Rules 


Individual 
“Lawyer 


6. Watch Your Deskside Manners 


Your client relations methods are of primary 
importance. Opinion polls show clients rate the 
lawyer’s “evidence of interest” in his cause more 
important than results achieved. Avoid what the 
polls show to be the chief complaints: “bored, 
indifferent or superior attitude.” 


7.“Discuss Fees at the Outset 


Fear of legal costs keeps many people from seeking 
legal advice when they need it. Invite clients to 
discuss fees at the outset, and thus dispel possible 
misunderstandings about what legal services will 
cost. 


8. “Keep Clients Informed 


Failure to keep the client informed of the status of 
his cause is a major reason for client complaints. 
Regular status reports will avoid many complaints, 
and conserve time in answering client inquiries. 


9 Dealing with the Complaining Client 


You can’t satisfy everybody, but generally speaking 
try not to let a client go away dissatisfied. Many 
grievances arise out of misunderstandings—mostly 
avoidable—about fees, billings, lack of awareness 
of what a particular legal service involves. Take time 
to explain. Remember: an aggrieved client—right or 
wrong—is apt to be a talkative one, and he can 
damage your reputation and that of the bar. 


G 
10. “Be Public Relations Conscious “¢ 
In the long run, you are your own best “public Vy 
relations agent,” or can be. Remember, in the eyes < 
of your clients and close acquaintances you are the NY 
legal profession, and as an individual you can do a 6s 
great deal to see to it that among them the GG 
profession’s reputation is good. ( 
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The Financial Institutions 


Regulatory Act of 1978 - The 
Congressional Reaction to the 


Bert Lance Affair 


By Ronald L. Weaver 


The Congress has_ recently 
imposed 260 pages of new statutory 
red tape and restrictions on the 
banking industry. It is an honest 
industry but it has been 
misunderstood and _ mischarac- 
terized because a few of its number 
have abused the banking system or 
been accused of doing so in very 
publicized cases. 

Bank insider abuses are not, 
however, the only subject of the 
new Financial Institutions 
Regulatory and Interest Rate 
Control Act of 1978, which was 
signed into law by President Carter 
on November 10, 1978, eight days 
before his own loans from Bert 
Lance’s bank were questioned as 
perhaps “improper.”! The Act, 
which will take effect generally on 
March 10, 1979, also strengthens the 
supervisory powers of the federal 
financial regulators while 
restricting bank insider transactions 
and conflicts of interest. It also 
prohibits certain interlocking 
directorships, regulates changes of 
control of financial institutions, 
regulates correspondent bank 
relationships, limits overdrafts to 
bank insiders, and provides new 
consumer safeguards for electronic 
fund transfers like those involved in 
automated teller systems. 

Significant provisions of the Act 
are detailed below. 


Title | - Supervisory Authority 
Over Depository Institutions 


The Act provides the following: 


(1) New authority for the 
Federal Reserve Board, the 
Comptroller of the Currency, the 
Federal Deposit Insurance 
Corporation, the Federal Home 
Loan Bank Board, and the National 
Credit Union Administration to 


!The Tampa Tribune, November 19, 
1978, at 1, col. 1. 
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impose civil penalties of up to 
$1,000 per day on financial 
institutions and their directors, 
officers and other agents if they 
violate federal laws, regulations, or 
orders. (§§101, 102, 103, 106(a) and 
(c), 107(e), 108, 109). 

(2) Restrictions on loans by 
commercial banks (but not by other 
financial institutions) to “insiders” 
(executive officers, controlling 
shareholders, and companies and 
political committees controlled by 
them). Such loans may not exceed 
ten percent of the capital and 
surplus of the bank. Loans to bank 
executive officers are also subject to 
dollar limits: $60,000 for a home 
loan; $30,000 for educational loans; 
and $10,000 for other purposes. 
(§§104, 108 and 110). 

(3) Requirement that bank 
loans to insiders or directors in 
excess of $25,000 must be approved 
by a majority of the bank’s board of 
directors (with the interested party 
abstaining). There is no similar 
restriction on loans by savings and 
loans, mutual savings banks, or 
credit unions. (§§104 and 108). 

(4) Requirement that bank 
loans to insiders or directors not be 
given on more favorable terms than 
are available to the public. There is 
no similar restriction on savings and 
loans, mutual savings banks, or 
credit unions. (§§104 and 108). 

(5) Prohibition of a _ bank’s 
payment of an overdraft of an 
account by an executive officer or 
director except by preauthorized 
transfer from another account or 
interest is charged on the advance 
under a preauthorized credit plan. 
(§104). 

(6) Authority for the Federal 
Reserve Board and the Federal 
Savings and Loan Insurance 
Corporation to order a_ bank 
holding company or a savings and 
loan holding company to cease an 
activity or divest a subsidiary which 


Corporation, 
banking & 
business law 


the agency believes will threaten 
the safety or soundness of the 
affected bank or savings and loan. 
There is no similar provision with 
respect to savings and loan service 
corporations. (§§105(a) and (b)). 

(7) Increased flexibility for the 
Federal Savings and Loan 
Insurance Corporation to 
contribute or lend funds or 
otherwise assist an insured savings 
and loan in danger of default. 
(§105(b)). 

(8) Expanded authority for the 
Federal Reserve Board to subpoena 
evidence, administer oaths, compel 
the attendance of witnesses, etc., in 
connection with applications, 
examinations, investigations, and its 
other proceedings. (§106(b)). 

(9) New authority for the 
financial regulatory agencies to 
require individual directors, 
officers, employees, and agents of 
financial institutions to cease and 
desist from unsafe or unsound 
practices or to take affirmative 
action to correct such practices. 
(§107). 

(10) Additional grounds for the 
agencies to order the removal from 
office of directors and officers, 


Ronald L. Weaver 
is with Carlton, 
Fields, Ward 
Emmanuel, Smith 
and Cutler, P. A. in 
Tampa. He is a 
graduate of Harvard 
Law School and the 
University of North 
Carolina. 

All opinions 
expressed in this 
article are those of 
author and do not necessarily represent the 
opinion of the section. This article has been 
written on behalf of the Corporation, 
Banking and Business Law Section, Noel H. 
Nation, chairman, Richard M. Leisner, 
editor. 
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including a director’s or officer's 
willful or continuing disregard for 
the safety or soundness of the 
financial institution, or his being 
formally charged with a substantial 
violation of state law (punishable 
by imprisonment for one year or 
more). (§§107(d) and 111). 

(11) Extension of the agencies’ 
cease and desist and removal 
powers to apply to bank holding 
companies, savings and loan 
holding companies and _ service 
corporations, and_ international 
banking (Edge Act) subsidiaries of 
banks. (§§107(a) and (b)). 


Title Il - Depository Institution 
Management Interlocks Act 


The Act: 


1. Expands bank interlock 
prohibitions now contained in the 
Clayton Act and extends them to a 
management official of any 
depository institution or holding 
company. It prohibits a 
management official from serving 
as a management official: (a) of two 
or more nonaffiliated depository 
institutions or holding companies 
over $20 million in assets if located 
in the same standard metropolitan 
statistical area; or (b) of any such 
institutions or companies in the 
same, contiguous or adjacent city, 
town, or village. Affiliation is 
defined as ownership by the same 
group of 50 percent or more of the 
stock of the institutions involved. 

2. Prohibits management 
interlocks without regard to 
geographic location between a 


depository institution or holding 
company having $1 billion or more 
in assets and another institution or 
holding company having $500 
million or more in assets. 

3. Existing interlocks which 
would otherwise be subject to these 
prohibitions may be maintained for 
ten years after this Act’s enactment. 


Title Ill - FDIC “Housekeeping” 
Amendments 


The Act: 


1. Gives the FDIC express 
supervisory authority over the 
establishment and operation of 
foreign branches or subsidiary 
banks by state nonmember insured 
banks. (§301). 

2. Requires attestation 
signatures of two directors or 
trustees to attest the correctness of a 
report of condition. (§302). 

3. Expands the subpoena 
powers of the Federal Reserve 
Board, Comptroller of the 
Currency, and FDIC in performing 
examinations, investigations, and 
responding to claims for insurance 
funds. (§303). 

4. Provides for temporary (six 
month) deposit insurance beyond 
statutory limits when deposit 
liabilities of an insured bank are 
assumed by another insured bank. 
(§304). 

5. Provides for the FDIC to 
administer oaths and take 
testimony during certain 
investigations. (§305). 

6. Requires FDIC approval for 
an insured bank to acquire deposit 
liabilities of a foreign noninsured 
bank. (§306). 

7. Makes it a federal crime to 
kill or assault an employee of a 
federal financial regulatory agency. 
(§307). 


TRADEMARK SEARCHES 
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8. Extends the regulation and 
examination powers of the federal 
agencies to bank subsidiaries and 
affiliates and those providing 


clerical or other bank services for 
them. (§308). 


9. Extends the general 
rulemaking authority of the FDIC 
to carry out the provisions of any 
law which it has the responsibility 
of administering or enforcing. 
(§309). 

10. Provides accounting rules for 
personal loans secured by deposits, 
and provides that the secured 
amount shall not be counted as a 
loan or as a deposit. (§310). 


11. Applies all federal banking 
and civil rights acts to branches of 
foreign banks in the United States. 


Title IV - Gold Medallions 


Title IV provides for striking and 
public sale of gold medallions 
commemorating outstanding 
individuals in the American arts. 


Title V - Credit Union 
Restructuring 


1. Replaces Administrator of 
National Credit Unions with 
bipartisan three-person board. 

2. Eliminates filing fees for 
organization of a credit union. 

3. Eliminates statutory 
supervision fees and provides a 
flexible annual operating fee 
assessed against each credit union 
based upon its ability to pay and the 
board’s expenses. 


Title VI - Change in Bank Control 
and Pledge of Bank Stock for a 
Loan 


Requires elaborate detailed 
reports and a notice to appropriate 
federal bank regulatory agency 
before acquisition of control (25 
percent or more of the voting stock) 
of a bank. It also requires the 
federal regulators to notify state 
banking officials of the acquisitions 
and review state recommendations 
about them. Holding company 
bank acquisitions and bank mergers 
are exempted from the Act. Fines 
for violations will be up to $10,000 
per day. 

The federal regulators may 
disapprove the acquisitions if they 
would: (a) create a monopoly; 
(b) otherwise lessen competition; 
(c) jeopardize bank financial 
stability; (d) prejudice depositor 
interests; or (e) the acquiring 
person(s) (i) lack sufficient 
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“competence, experience or 
integrity,” or (ii) withhold 
information from the federal 
regulators. A hearing and 
subsequent judicial review are 
available to contest the 
disapproval. 

The Act also requires a bank to 
notify the federal regulatory 
agency of any other bank 25 
percent or more of whose stock will 
be pledged to the first bank to 
secure a loan. 


Title Vil - Change in Savings 
and Loan Control 


This Title applies the same rules 
as Title VI to federal savings and 
loan associations. 


Title Vill - Correspondent 
Accounts 


1. Prohibits banks loans to 
executive officers, directors, or ten 
percent shareholders of a 
correspondent bank except on 
substantially the same terms as 
those prevailing for comparable 
transactions with others. There 
must also be no “abnormal risk” of 
nonpayment or any other 
unfavorable feature to the loan. 

2. Existence of a loan to another 
bank’s executive officer, director, 
or ten percent shareholder at a rate 
lower than that prevailing for 
comparable transactions with 
others, would preclude the lending 
bank from establishing a 
correspondent relationship with the 
other bank. 

3. Requires each bank to report 
annually to its federal regulatory 
agency all loans to its executive 
officers and ten percent 
shareholders (but not directors) by 
the bank’s correspondent banks; 
and the report must be available to 
the public. Each such bank 
executive officer or ten percent 
shareholder must also file a report 
with the Board of Directors each 
year in which he obtains a loan from 
any of his bank’s correspondent 
banks. 

4. No similar provisions are 
applicable to savings and loan 
associations or credit unions. 


Title IX - Disclosure of Material 
Facts 


1. Requires each insured bank 
to report annually to its federal 
regulatory agency a list of its 
executive officers and ten percent 
shareholders (but not directors) and 
the aggregate amount of their 
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indebtedness, if any, to the bank 
during the preceding year. The 
report must also include details on 
such loans to any company and 
political or campaign committee 
controlled by these insiders. 

2. Such reports must also be 
available to the public. 

3. No similar provisions are 
applicable to savings and loan 
associations or credit unions. 


Title X - Federal Financial 
Institutions Examination Council 


1. Establishes the Council 
composed of representatives of the 
five federal financial regulatory 
agencies (Comptroller of the 
Currency, Federal Reserve Board, 
Federal Deposit Insurance 
Corporation, Federal Home Loan 
Bank Board and National Credit 
Union Administration). The 
Council will establish uniform 
principles, standards, and report 
forms for examinations; make 
recommendations for uniformity in 
other supervisory matters; and 
make recommendations regarding 
the adequacy of supervisory tools 
to evaluate risks in holding 
company operations and detect 


fraud or illegal payments and 
practices. 


Title Xi - Right to Financial 
Privacy 

1. Establishes procedures for 
governmental access to customer 
financial records held by financial 
institutions. 

2. Access may be obtained by: 
(a) customer authorization; 
(b) administrative subpoena or 
summons; (c) judicial subpoena; 
(d) formal written request 
pursuant to regulatory safeguards; 
or(e) asearch warrant in criminal 
matters. In the latter case no 
advance notice is given the 
customer but he must be notified 
within 90 days after the search. 

3. The Title provides the 
customer generally with the right: 
(1) to notice and ten days in 
which to object to the government 
access; and (2) to obtain a 
hearing. All financial institutions 
must promptly notify their 
customers of their rights under this 
title. 

4. Financial institutions are 
prohibited from disclosing 
information unless the government 


“donkey and carrot” situations. 
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required to do so, so you are no exception. 
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doubt, the source of your future success. “A” will recommend “B”, who, in turn, 
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9. Encourage, by performance, enduring relationships with your business 
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certifies that it has complied with 
this title. 

5. Government reimbursement 
is available to financial institutions 
for their cost of compliance with 
this title. This section’s effective 
date has been postponed until 
October 1, 1979. 

6. Civil penalties are imposed 
for obtaining or disclosing financial 
records in violation of this title. 

7. Emergency exceptions are 
available for example to prevent 
physical injury, serious property 
damage or flight to avoid 
prosecution. 


Title XIl - Federal Charters for 
Mutual Savings Banks 


1. Authorizes the Federal 
Home Loan Bank Board to grant 
federal charters to mutual savings 
banks. 

2. Converted mutual savings 
banks will not be required to invest 
any specified proportion of their 
funds in home loans (although the 
savings and loan quarter point 
interest rate advantage for such 
banks is provided on the ground 
that they are home lenders). 


Title Xill - 
Accounts 


Title XIII amends existing law to 
allow negotiable order of 
withdrawal (“NOW”) accounts in 
the State of New York, effective 
upon this measure’s enactment. 
Such accounts have been 
authorized only in New England 
prior to this measure’s enactment. 
These accounts permit financial 
institutions to offer savings 
accounts from which withdrawals 
may be made by check-like NOWs. 


Expanded NOW 


Title XIV - Deposit Insurance for 
Retirement Account 


Title XIV increases to $100,000 
the maximum deposit insurance 
available for individual retirement 
accounts and Keogh accounts, 
effective upon this measure’s 
enactment. 


Title XV - Miscellaneous 


Title XV, among other things: 
(1) extends the prohibition on 


merchant credit card surcharges for 
two years; and (2) defines the 


“community” for depository 
institutions serving military 
personnel as the depositor 
community base, regardless of 
geographic proximity. 


Title XVI - Interest Rate Control 
Act 


This Title extends Régulation Q 
interest rate differentials among 
financial institutions for two more 
years, until December 15, 1980. It 
eliminates, however, the 
differential among the institutions 
for any transaction account subject 
to automatic transfer of funds. An 
example of such an account is a 
savings account subject to 
preauthorized automatic transfers 
to a checking account in order to 
cover overdrafts. These accounts 
were authorized nationwide, 
effective November 1, 1978, for 
Federal Reserve banks. 


Title XVII - Federal S & L 
Investment Authority 


This Title simplifies the federal 
provisions of investment authority 


for federal savings and loan 
associations, and gives such 
associations more authority to 


invest in blighted urban areas. 


Title XVIII - Credit Union 
Liquidity - Facility 


This Title creates in the National 
Credit Union Administration a 
Central Liquidity-Facility. Federal 
credit unions may join by paying 
the Facility one-half of one percent 
of the credit union’s paid-in and 
unimpaired capital and surplus. 
Members may obtain the Facility’s 
loans during times of low liquidity 
of their assets. 


Title XIX - Increased Loan Limits 
of EX-IM Bank 


This Title makes numerous 
amendments to the Export-Import 
Bank Act of 1948 including 
extension of its authority to operate 
until 1983. 


Title XX - Electronic Funds 
Transfers (“EFT”) 


This Title provides for consumer 
rights and safeguards in electronic 
fund transfer systems, and defines 
the rights, liabilities and 
responsibilities of all participants in 
electronic fund transfers. For 


example, there is generally a $50 
limit on customer liability for 
unauthorized transfers, a limit on 
soliciting automatic teller cards and 
other EFT systems, a limit on the 
charges that institutions can make, 
and provisions for notices to EFT 
customers: (1) at the outset of 
EFT programs, including charges 
for such services; (2) upon 
changes of EFT system terms; and 
(3) if there are institution errors in 
EFT systems. 


Affected systems include 
automated tellers, point of sale 
terminals, direct deposit systems, 
regular “pay-by-phone” telephone 
transfer systems and automated 
clearinghouse systems. The new 
automatic account transfers and 
one-time telephone transfers are 
not covered. Minimum penalties 
for violations of this Title are $100 
and the maximum per customer 
recovery is $1,000 for his actual 
damages, plus attorneys’ fees. Class 
action recoveries for actual 
damages are also limited, as in 
Truth-in-Lending cases, to a 
$500,000 total recovery or one 
percent of the defendant 
institution’s net worth, whichever is 
less. An institution’s bona fide error 
will be a defense to an action. The 
Title is generally effective 18 
months after enactment, except the: 
(a) limits on liability for 
unauthorized transfers; and 
(b) rules regarding soliciting EFT 
business (e.g. the bank may only 
mail invalidated cards on an 
unsolicited basis), which are 
effective 90 days after enactment. 


Title XXI - Effective Date 


This Act shall be effective 
generally 120 days after enactment, 
except as otherwise provided 
above. This title therefore makes 


the Act effective generally on 
March 10, 1979. 


Conclusion 


This financial institution 
legislation is an overreaction to the 
Bert Lance affair. It is nevertheless 
of some value, with its safeguards 
against insider abuses and, more 
importantly, protections for bank 
customers in automatic transfer 
systems. Banks and other financial 
institutions may also take comfort 
in these and the other provisions of 
the Act which clarify bank and 
bank insider responsibilities. oO 
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Separate But Not Equal: An 
Approach to Rising Costs in the 


Construction Industry 


By John-Edward Alley 


In recent years more and more 
employers, particularly in the 
construction industry, have been 
turning toward “double-breasted” 
operations in an attempt to bid 
competitively for certain 
construction contracts against open 
shop and nonunion construction 
contractors. A “double-breasted” 
operation consists of operating two 
separate businesses, one on a union 
basis and one on a nonunion basis.! 
If the two businesses are able to 
maintain their individuality and are 
operated on a separate basis from 
one another, any obligation which 
one company has to bargain witha 
particular labor organization will 
not be binding on the other 
company, nor will the employees of 
both companies be included within 
the same collective bargaining unit. 


Introduction? 


In advising clients concerning 
how best to effectuate a “double- 
breasted” employment situation, it 
is wise to remember a phrase once 
widely used in the civil rights area, 
namely “separate but not equal.” 
The greater the amount of 
separateness each company 
maintains from the other, the better 
the chances that the companies will 
not be found to be a single 
integrated operation. Similarly, 
even if the companies are found to 
be a single employer, the greater 
the inequities between the 
companies regarding such factors 
as terms and conditions of 
employment of their employees, as 
well as the greater the difference in 
the type of work that each company 
is performing, the greater the 
likelihood that the employees of 
both companies will not be 
included within the same collective 
bargaining unit. Even if the two 
companies are found to be a single 
operation, if enough differences 
exist between the two companies, 
and the employees of each have a 
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separate community of interest 
from each other so that they are not 
appropriately included within the 
same collective bargaining unit, 
then any existing collective 
bargaining agreement which either 
of the companies has would not be 
binding on the other company. 

The National Labor Relations 
Board (“Board”) and the federal 
courts have utilized a number of 
factors in determining how 
separate two companies must be in 
order to constitute separate entities. 
The Board and courts have, 
however, not always agreed upon 
the importance of each of the 
relevant factors. The Board has 
stated in a number of decisions that 
it considers certain criteria to be of 
critical importance in determining 
whether or not existing businesses 
are separate entities or are merely a 
single operation. These factors 
include: (1) interrelation of 
operations; (2) centralized control 
of labor relations; (3) common 
Management; (4) common 
ownership or financial control.’ 
The Supreme Court in Radio & 
Television Broadcast Technicians 
Local 1264 v. Broadcast Service of 
Mobile, Inc.,4 affirmed the Board’s 
utilization of these four factors. 

Although the Board will consider 
all four factors in determining 
whether the two companies are in 
actuality a single operation, the 
Board has, in the past, placed its 
greatest emphasis on whether 
common control of labor relations 
exists. Potential control of labor 
relations has not been deter- 
minative, rather the Board has 
looked for actual control. 


Establishment of Separate Status 


In Gerace Construction, Inc.,° the 
Board found the two companies in 
question to be separate employers 
and emphasized the importance of 
common control of labor relations 
policies in any determination of 


lobor law 


whether companies are separate 
employers. Both companies were 
engaged in the construction 
industry as general contractors. The 
corporations had common 
stockholders and common 
directors. One corporation, Gerace 
Construction, has been operating as 
a general contractor for more than 
12 years. Helger Construction was 
formed by Gerace for a number of 
reasons, including the fact that 
Gerace, being a union concern, had 
not been able to get jobs valued at 
under $100,000 because of its higher 


labor costs. Accordingly, the. 


president of Gerace desired to 
organize a nonunion company 
which could recapture the type of 
work that Gerace had lost. Helger 
was formed after a major 
corporation decided to seek bids 
for a construction job on the 
condition that the general 
contractor would guarantee 
completion of the job without any 
work interruption. As Gerace was 
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faced with a possibility of work 
stoppages following the expiration 
of its collective bargaining 
agreements, Helger was organized 
and obtained the job. 

The union charging parties. 
alleged that Gerace and Helger 
constituted the same employer and 
that the employees of Helger 
constituted accretions to the 
collective bargaining units of 
Gerace. Additionally, the unions 
alleged a refusal to recognize them 
as representatives of Helger’s 
-employees and an unlawful failure 
to apply the terms of the 
agreements they had with Gerace to 
Helger’s employees. 

The decision dismissing the 
complaint in Gerace reveals the 
importance of operating the two 
companies in question as separately 
from one another as possible. For 
instance, Helger had separate bank 
and payroll accounts, filed a 
separate tax return, submitted 
separate bids and normally did not 
bid on the same jobs as Gerace. 
Additionally, Helger operated with 
its own capital without a guarantee 
of performance by Gerace, paid its 
employees less than Gerace paid its 
employees, maintained separate 
health and welfare and workmen’s 
compensation insurance from 
Gerace, and did not interchange 
employees with Gerace (although 
some of Helger’s employees had on 
occasion previously worked for 
Gerace). Although Helger did use 
the trailer utilized by Gerace’s 
president, as well as some 
equipment and tools of Gerace, 
Helger paid rent for them. Also, 
there was no showing that Gerace 
lost any business to Helger. 
Accordingly, as the two companies 
were maintained on a separate 
enough basis from each other the 


complaint was dismissed in its 
entirety. 

Similarly, in Frank N. Smith 
Associates, Inc.,5 the Board found 
the two employers in question to be 
separate employers despite the fact 
that one company was established 
to act as an open shop contractor in 
order to bid on jobs on which the 
existing union company could not 
feasibly bid because of its higher 
labor costs. The Board reached its 
decision even though the same 
individual was the president of both 
companies and owned 70 to 75 
percent of the stock of each 
company, while the remaining 
stock of each company was owned 
equally by three persons who were 
respectively vice-president, 
secretary and treasurer of each 
company. Both companies were 
operated on a separate enough 
basis, however, including separate 
control of labor relations, so that the 
Board did not find that stock 
ownership and commonality of 
officers were such as to require a 
finding of single employer status. 

In The Carvel Company,’ the 
Board again found the two 
employers in question to be 
separate employers despite the fact 
that one person owned all of the 
stock of one corporation and 90 
percent of the stock of the other 
corporation. His sister owned the 
other ten percent. Although the 
Board concluded there was 
common ownership, it held: 

..that factor is not determinative in the 
absence of common control of labor 
relations policies. Furthermore, “such 
common control must be actual or active as 


distinguished from potential control.”8 
(footnote omitted) 


Separate Bargaining Unit - ANew 
Out 


A series of decisions involving 
Peter Kiewit Sons’ Co. (“Kiewit”) 
has revealed the importance of 
maintaining companies not only on 
a separate basis but also on an 
unequal basis. In the first Board 
decision involving Kiewit,’ the 
Board held that Kiewit and South 
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Prairie Construction Co. (“South 
Prairie”) were separate corporate 
subsidiaries of Peter Kiewit Sons’ 
Co., Inc. For a number of years, 
Kiewit had been engaged in 
performing highway construction 
in Oklahoma and was the only 
highway contractor in Oklahoma to 
have signed a union contract. 
Having signed a union contract, 
Kiewit found that its labor costs 
were higher than those of its 
competitors. Because of these costs, 
the parent corporation, made the 
determination that South Prairie, 
which was a nonunion company 
which had previously been 
engaged on construction work 
outside of Oklahoma, should 
become active in Oklahoma and 
compete with the other nonunion 
contractors. South Prairie had never 
signed a collective bargaining 
contract with any union including 
the Operating Engineers Union 
which filed the charge. The Board 
acknowledged that it is “not 
uncommon in the construction 
industry for the same interests to 
have two separate organizations, 
one to handle contracts performed 
under union conditions and the 
other under nonunion conditions.”!® 
The Board concluded that even 
though the parent corporation had 
determined that South Prairie 
would operate on a nonunion basis, 
control of labor relations and other 
factors were separate and distinct 
enough between Kiewit and South 
Prairie for the two companies to be 
considered separate employers. 
The D.C. Circuit reversed the 
Board’s finding of separate 
employer status.!! The court 
disagreed with the Board 
concerning the importance placed 
on centralized control of labor 
relations and also found that 
centralized control of labor 
relations did exist. This was 
evidenced by the decision made by 
the parent company that South 
Prairie would operate within the 
nonunion framework. The court 
coupled this factor with other 
factors tending to show that the two 
companies were in fact a single 
operation and held that the Board 
erred in finding that Kiewit and 
South Prairie had no obligation to 
recognize the union as the 
bargaining representative of South 
Prairie’s employees. Accordingly, 
the court vacated the Board’s order 
and remanded the case to the Board 
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for issuance and enforcement of an 
appropriate order against Kiewit 
and South Prairie. 

The case ultimately reached the 
Supreme Court.!? While agreeing 
with the lower court’s determin- 
ation that Kiewit and South Prairie 
constituted a single operation, the 
Supreme Court reversed the circuit 
court’s determination that Kiewit 
and South Prairie’s employees were 
appropriately included within the 
same collective bargaining unit. 
The Supreme Court held that this 
latter question must be considered 
by the Board before the courts 
could rule on it. The Supreme Court 
clearly implied that whatever the 
Board found to be the appropriate 
collective bargaining unit would be 
the unit which the courts would 
uphold. 


Upon remand of the case to the 
Board, the Board found that:'° 


..the operations of South Prairie and Peter 
Kiewit are not so closely intertwined in all 
respects that their projects are 
indistinguishable or their employees equally 
under the jurisdiction of both firms. To the 
contrary, the evidence, taken as a whole, 
shows that the engineers employed by South 
Prairie in Oklahoma have a distinct and 


separate community of interests from the 
employees of Kiewit so as to constitute a 
separate appropriate bargaining unit...South 
Prairie bids on jobs separately and 
independently of Kiewit and _ has 
predominantly distinct arrangements for the 
day-to-day supervision and control of 
employees, and its employees do not 
interchange with Kiewit’s employees." 
Accordingly, as South Prairie’s 
engineers constituted a separate 
unit from those engineers 
employed by Kiewit, the Board 
found it would be improper to 
impose upon South Prairie’s 
engineers the collective bargaining 
agreement executed by Kiewit. 


As is apparent from the Board’s 
second Kiewit decision, even if an 
employer establishes a second 
company to operate on a nonunion 
basis, and does not instill in the 
second company a_ sufficient 
degree of separateness so as to 
constitute a separate and distinct 
employer, the Board still has the 
option of finding that the collective 
bargaining agreements which the 
existing company may have with 
particular labor organizations, are 
not binding on the newly formed 
company. 


But There Are Risks 


The fact that an employer gets 
two bites at the apple (separate 
employers and/or separate 
bargaining units) does not mean a 
company should brashly establish a 
double-breasted operation. A case 
decided shortly before the Board 
issued its second Kiewit decision 
reveals that the possibility most 
certainly exists that the Board will 
find both the newly formed as well 
as the existing company to be a 
single integrated employer, with 
employees of both companies 
being encompassed within the 
same collective bargaining unit. 

In Edward C. Kelly Company, 
Inc.,% the Board found that the 
Kelly Company and Shaw 
Mechanical Contractors, Inc., 
constituted a single employer with 
the employees of both companies 
appropriately included within the 
same collective bargaining unit. 
The case arose in the context of an 
8(a)(5) refusal to bargain charge 
filed by the Plumbers Union. For a 
number of years, Kelly Company 
had been a member of an 
employers association and as such 
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was signatory to a _ series of 
collective bargaining agreements 
with the Plumbers Union. 
Testimony revealed that a separate 
corporation was formed by the 
Kelly Company to bid on small jobs 
that Kelly Company was unable to 
successfully bid on because of its 
higher union labor costs. Kelly 
Company’s bookkeeper, the wife 
of the president of Kelly Company, 
and the daugher of the president of 
Kelly Company, incorporated the 
Shaw Company. Shaw engaged in 
the same type of work as Kelly 
Company on somewhat similar 
jobs. The Board found that Shaw 
was to a large extent financially 
dependent on Kelly Company and 
that there was interchange of 
employees between the two 
companies. Additionally, Shaw’s 
workmen’s compensation policy 
was carried as a rider on Kelly 


Company’s policy and Shaw placed 
heavy reliance upon the president 
of Kelly Company’s expertise in 
running Shaw’s business. 
Furthermore, the Board found 
common control of labor relations 
between the two companies. 
Accordingly, the Board found the 
two companies to be a single 
employer. 

Kelly goes one step beyond 
Kiewit. The administrative law 
judge also determined that the 
employees of both companies were 
appropriately included within the 
same collective bargaining unit 
since they shared a_ sufficient 
community of interest. This was 
true even though the employees of 
Kelly Company were journeymen, 
while those of Shaw were primarily 
apprentices. The judge found 
controlling the fact that the 
employees did essentially the same 
work under the same _ general 
working conditions and worked out 
of the same general location. As no 
exceptions were taken to the 
administrative law judge’s finding 
concerning the scope and 
composition of the appropriate 


bargaining unit the Board affirmed 
this aspect of the case without 
discussion. Accordingly, the Board 
found that Shaw had to adhere to 
the collective bargaining 
agreement of the Kelly Company.'® 


Conclusion 


As we hope is clear from this 
discussion, the Board is willing to 
find related companies to be 
separate employers even where one 
company is set up with an avowed 
purpose of operating on a nonunion 
or open shop basis. The key is to 
imbue the newly formed company 
with the greatest degree of 
separateness possible from the 
existing company. If this is properly 
done, a company can successfully 
operate one company on a union 
basis and another company on a 
nonunion basis. oO 


Writing 
Contest... 


The third annual article writing contest of The 


Florida Bar Journal is underway. Articles to be 
considered in competition will be those published 
in the Journal between May 1978 and April 1979. 

First place cash awards and plaques will be 
presented at the Annual Convention in June 1979 
to authors in three categories: practical “how-to- 
do-it” discussions, general discussions, and 
specialized columns sponsored by sections and 
committees of the Bar. 

Members of the Journal Editorial Board will 
judge articles on basis of content, clarity, 
accuracy and usefulness. No special entry form 
or application is necessary. The only requirement 
is to submit an article for review by the Editorial 
Board, and if it is published, it will be considered 
in the competition. 

Authors may submit articles for possible 
publication in the Journal by sending 
manuscripts not exceeding 15 double-spaced 
lettersize pages to Managing Editor, The Florida 
Bar Journal, Tallahassee, Florida 32304. 
Specialized columns will be submitted to the 
section or committee editor for consideration of 
publication. 


1 The Board has defined a double- 
breasted operation as follows: “two 
companies operating in different economic 
climates, one union and one nonunion.” 
Appalachian Construction, Inc., 235 NLRB 
No. 99, 98 LRRM 1067, 1068 (1978). 

2The author gratefully acknowledges 
the assistance of Michael R. Miller in the 
preparation of this article. Prior to 
joining the author’s firm, Mr. Miller served 
for 5 years as an NLRB trial attorney in 
New York. 

321 NLRB Ann. Rep. 14, 15 (1956). 

4 380 U.S. 255 (1965). 

5 193 N.L.R.B. 645 (1971). 

6 194 N.L.R.B. 212 (1971). 

7 296 N.L.R.B. 111 (1976). 

8 226 N.L.R.B. at 111. 

9 Peter Kiewit Sons’ Co., 206 N.L.R.B. 562 
(1973). 

10 206 N.L.R.B. at 562. 

1 Local 627, International Union of 
Operating Engineers v. NLRB, 518 F.2d 
1040 (D.C. Cir. 1975). 

12 South Prairie Construction v. Local 
627, International Union of Operating 
Engineers, 425 U.S. 800 (1976). 

13 Peter Kiewit Sons’ Co., 231 N.L.R.B. No. 
13, 95 LRRM 1510 (August 2, 1977). 

14 95 LRRM at 1512. 

15 930 N.L.R.B. No. 51, 95 LRRM 1444 
(June 20, 1977). 

16 See Great Atlantic and Pacific Tea 
Company, 140 N.L.R.B. 1011, 1021 (1963), 
for a listing of factors utilized by the Board in 
determining whether a newly established 
operation constitutes an accretion to an 
existing collective bargaining unit. 
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Comprehensive Planning by Local 
Governments in Florida: A Problem 


Of Inconsistency 


By Robert W. Martin, Jr. 


By all acounts, much time and 
effort were expended in the 
drafting of the Local Government 
Comprehensive Planning Act! 
[LGCPA]. The purpose of this 
article is to urge the Florida 
Legislature to finish its job by 
repealing what is referred to as F.S. 
Chapter 163, Part II.2 That earlier 
attempt to have various local 
governments engage in compre- 
hensive planning is inconsistent 
with the LGCPA and is an 
unnecessary complication in 
Florida’s statutory scheme. 


Since Chapter 163, Part II, does 
not require that a local government 
promulgate a comprehensive 
plan’—and indeed, prior to the 
LGCPA, a local government could 
make the decision “to have no land 
use regulations at all”4—there had 
to be some inducement for local 
governments to implement 
Chapter 163, Part II. The 
inducement was that if a local 
government drafted and promul- 
gated a comprehensive plan 
pursuant to Chapter 163, Part II, 
then that local government would 
have the delegated authority from 
the state to promulgate land use 
regulations.> Local government has 
no inherent power to engage in such 
regulation® and can only receive 
such power from the state. 


This “carrot and stick” approach 
had little appeal to municipalities 
because even if there was not a 
“special law” in existence that 
granted a municipality the power to 
regulate land use, municipalities 
had authority to issue land use 
regulations delegated to them by 
Article VIII, §2(b) of the Florida 
Constitution.? The question of 
whether or not that constitutional 
provision was a grant of “home 
rule” powers to municipalities 
raised in City of Miami Beach v. 
Fleetwood Hotel, Inc.,’ was 
clarified in 1973 with the passage of 
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the Municipal Home Rule Powers 
Act.® The purpose of that Act was 
“to secure for municipalities the 
broad exercise of home rule powers 
granted by the Constitution.”!° The 
Municipal Home Rule Powers Act 
was upheld in City of Miami v. 
Forte Towers! and from that point 
forward it has been clear that “the 
power of municipalities [to regulate 
land use] now comes directly from 
the Constitution.”!” 

The authority for county 
governments to regulate land use is 
also discussed in the constitution. 
Chartered counties [Dade, 
Broward, Volusia, Duval and 
Sarasota] have authority to regulate 
land use because there is no general 
or special law stating to the 
contrary:'3 


(g) Charter Government: Counties 
operating under county charters shall have 
all powers of local self-government not 
inconsistent with general law, or with special 
law approved by vote of the electors. The 
governing body of a county operating under 
a charter may enact county ordinances not 
inconsistent with general law. The charter 
shall provide which shall prevail in the event 
of a conflict between county and municipal 
ordinances. !4 
As one commentator has stated: 
“Since...[Chapter 163, Part II]...[is] 
not mandatory but require[s] a 
formal election by the governing 
board in order to proceed as 
outlined by that statute, no conflict 
is presented if charter counties 
adopt land use regulations as a 
result of charter powers.’!5 
Therefore, as with municipalities, 
Chapter 163, Part II, offered little 
incentive to chartered counties to 
engage in comprehensive planning. 

The situation was different, 
however, concerning nonchartered 
county governments. Such counties 
needed a special or general law to 
grant them the power to engage in 
land use regulation: 

(f) Non-Chartered Government: 
Counties not operating under county 
charters shall have such power of self- 


environmental 
law 


government as is provided by general or 
special law. The board of county 
commissioners of a county not operating 
under a charter may enact, in a manner 
prescribed by general law, county 
ordinances not inconsistent with general or 
special law, but an ordinance in conflict with 
a municipal ordinance shall not be effective 
within the municipality to the extent of such 
conflict.'* (emphasis added) 

In addition to any special acts 
that may have given an individual 
nonchartered county government 
the authority to regulate land use, it 
was thought that F.S. Chapter 125!” 
would seem at least to grant the 
authority to nonchartered counties 
to engage in zoning. However, the 
First District Court of Appeal held 
in Townley v. Marion County" that 
Chapter 163, Part II, had 
precedence over Chapter 125 so 
that a nonchartered county would 
indeed have to promulgate a 
comprehensive plan if it intended 
to regulate land use: 

It is our view that the “supplemental and in 
addition to such other authority” [language 
of 163.160(2)] relates to specific zoning 
powers granted by special acts or to charter 
counties. The clear language of legislative 
intent expressed in Section 163.165(2), that 
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the provisions of the Act are declared to be 
minimum requirements for the protection of 
the public health, safety, comfort, good 
order, appearance, convenience, morals and 
general welfare...supplements the broad 
powers granted in Ch. 125, Florida 
Statutes.! 

With the enactment of the 
LGCPA, however, there no longer 
should be any question about 
whether nonchartered counties 
have authority to promulgate land 
use regulations without complying 
with Chapter 163, Part II. Referring 
to the LGCPA, one commentator 
has stated: “...the legislature 
enacted a statement of intent that 
adopted comprehensive plans or 
elements thereof shall be 
implemented, in part, by the 
adoption and enforcement of 
appropriate local regulations on the 
development of lands and waters in 
the area.”2° The LGCPA is not an 
optional planning scheme but is 
mandatory?! and §163.3167(1)(c) 
specifically provides that “the 
several incorporated munici- 
palities, the several counties, and 
certain special districts or local 
government entities set out in this 
act shall have power and 
responsibility...(c) to ‘implement 
adopted or amended comprehen- 
sive plans by the adoption of 
appropriate land development 
regulations or elements thereof.”22 


No Appeal for Planning 


In addition to the fact that the 
statutory language of the LGCPA 
seems to make it very clear that 
Chapter 163, Part II, no longer has 
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any appeal as a planning option 
even for nonchartered county 
governments, it would be 
impractical and undesirable for a 
county or municipality to operate 
under two separate and 
conceptually different plans. There 
is no question that the approach 
under Chapter 163, Part II, is much 
different from the approach under 
the LGCPA. As one commentator 
states: “The plan’s format [in 
accordance with the LGCPA] must 
be such as to appropriately describe 
the principles, guidelines and 
standards for the orderly and 
balanced economic, social, 
physical, environmental and fiscal 
development of the area. This 
represents a departure from 
traditional planning practice which 
has emphasized physical planning 
and design through extensive use of 
maps and little textual material.”25 

The LGCPA does discuss the 
question of the status of prior 
comprehensive plans in light of its 
new statutory requirements: 


Where, prior to the effective date of this act, 
a local government had adopted a 
comprehensive plan or element or portion 
thereof, such adopted plan or element or 
portion thereof shall have such force and 
effect as it had at the date of adoption and 
until appropriate action is taken to adopt a 
new comprehensive plan as it required by 
this act. The prior adopted plan or element 
or portion thereof may be the basis for 
meeting the requirement of comprehensive 
plan adoption set out in this act, provided all 
requirements of this act are met.*4 (emphasis 


added). 


However, since it was decided to 
draft a new statutory compre- 
hensive planning scheme “to 
replace the whole existing zoning 
system with a more effective and 
flexible system that not only 
regulates but helps shape 
development into something that 
meets the communities needs,” 
and therefore not make the 
“existing permissive planning law 
of Ch. 163, part II mandatory,””¢ it 
seems that only certain portions, if 
any, of any existing comprehensive 
plan would fulfill part of the 
requirements under the LGCPA. 

In light of all the time and effort 
that went into the drafting of the 
LGCPA, the obvious care that was 
taken to ensure a new approach to 
comprehensive planning in Florida, 
and the provision in the statute for 
the legal death of prior 
comprehensive plans in Florida, it 
seems almost unbelievable that 


Chapter 163, Part II, was not 
repealed. The only viable reason 
for not repealing Chapter 163, Part 
II, when passing the LGCPA can be 
that prior to the deadline for 
submission of all mandatory 
comprehensive plans under the 
LGCPA, [July 1, 1979]?7 some 
nonchartered county governments 
may still have to rely upon Chapter 
163, Part II, as the source of 
authority for their existing land use 
regulations. If this is so, the 
legislature should have so stated. Of 
course, any act to repeal Chapter 
163, Part II, can be made to be 
effective July 1, 1979. If the 
legislature wishes to retain certain 
portions of Chapter 163, Part II, 
that would not be inconsistent with 
the LGCPA, this can be done by 
proper wording of the repeal. For 
example, it may be beneficial to 
retain portions of §163.205(ff) 
relating to adoption of zoning 
ordinances and the creation of a 
Board of Adjustment. This is 
especially true since “the only 
express reference to implemen- 
tation of the Plan in the LGCPA 
provides that ‘appropriate local 
regulations’ shall be adopted and 
enforced concerning the 
development of lands and waters 
within an area.”%8 

What is most surprising is that 
some commentators have 
emphasized the presence of 
Chapter 163, Part II, without 
offerning any justification for its 
continued life and without 
discussing the obvious conflicts and 
problems that would result from 
the coexistence of Chapter 163, Part 
II, and the LGCPA. For example: 


In 1975, the Florida Legislature enacted the 
Local Government Comprehensive 
Planning Act of 1975. It should be noted that 
this new mandatory planning legislation did 
not repeal the older optional planning 
legislation [citing Fla. Stat. §163.160-.315 
(1975) which has been referred to in this 
article as Chapter 163, Part II] and that the 
two sections should not be confused. 
Specifically, the new Act provides that it 
shall govern where there is conflict with any 
other provision of law relating to 
authority to regulate the development of 
land [citing Fla. Stat. §163.3211 (1975) and 
referring to 1975 Fla. Atty. Gen. Ann. Rep. 
280).29 


Judicial Interpretation 


Few laws, if any, promulgated by 
the legislative branches of both 
state and federal governments do 
not benefit from some judicial 
interpretation. In fact, such judicial 
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interpretation is an essential part of 
our common law system. This does 
not mean, however, that the 
legislature should not exercise due 
diligence to ensure precise statutory 
language and to guarantee that a 
new statute is consistent with the 
existing statutory scheme or that 
any inconsistencies that arise are 
removed. Undoubtedly, as _ the 
deadline for submission of the 
mandatory comprehensive plans 
approaches, there will be much 
litigation concerning exactly what is 
required by the rather ll- 
encompassing language of the 
LGCPA. Until the legislature acts to 
repeal Chapter 163, Part II, it seems 
that an unnecessary question 
concerning the implementation and 
the ramifications of the LGCPA will 
continue to persist. Oo 


1 Fra. Stat. §§ 163.3161 - .3211 (1977). 

2Fra. Strat. §§163.160 - .315 (1977). 
Although the LGCPA also appears in 
Chapter 163, Part II, when Chapter 163 Part 
II is referred to it almost always is not meant 
to include the sections added as a result of 
the LGCPA and this custom will be followed 
in this article. 

3 Fra. Stat. §163.160 (1977). See 1 
JUERGENSMEYER & WapLEy, FLorma LAND 
Use Restrictions, §5.01 (1978) where they 
state: “Part II of Ch. 163 is designed to enable 
and encourage counties and incorporated 
municipalities to develop, adopt or amend 
comprehensive plans to guide future 
development, and to adopt or amend, and 
enforce zoning and subdivision regulations. 
[Citing Fua. Stat. §163.160(1) (1973)]. The 
provisions of the Act are deemed to be 
supplemental to, rather than to repeal, 
existing zoning, planning or subdivision 
regulations [citing Fia. Stat. §163.160(2) 
(1973)], and local governments are not 
required to exercise the powers authorized 
therein [citing Stat. §163.165(3)]. 

4O’Connell, Whatever Happened to 
“Zoning” and What You Need to Know 
About “The Local Planning Act” But Don't 
Know What to Ask!, 50 Fta. B. J. 46 (1976). 

5 See JUERGENSMEYER & WADLEY, supra 
note 3, §§3.01 - 3.03. 

8 O’Connell, supra note 4, at 46. 

7 Fia. Const. art. VIII §2(b) (1968). That 
section states: “Municipalities shall have 
governmental, corporate and proprietary 
powers to enable them to conduct municipal 
government, perform municipal functions 
and to render municipal services, and may 
exercise any power for municipal purposes 
except as otherwise provided by law. Each 
municipal legislative body shall be elective.” 

8 261 So.2d 801 (Fla. 1972). 

® Fra. Stat. §§160.011 et. seg. (1975). 

10 Td. 
11 305 So.2d 764 (1975). 
12 City of Temple Terrace v. Hillsborough 
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Association for Retarded Citizens, Inc., 322 
So.2d 571 (Fla. 2d Dist. 1975). 

13 See JUERGENSMEYER & WaADLEY, supra 
note 3, §3.03. 

14 Fa. Const. art. VIII, §1(g) (1968). 

15 JUERGENSMEYER & WADLEY, supra note 3, 
$3.03. 

16 Fia. Const. art. VIII §1(f) (1968). 

7 Stat. §125.01(1)(h)(1975). That 
section states: “The legislature and 
governit.z body of a county shall have the 
power to carry on county government to the 
extent not inconsistent with general or 
specific law. This power shall include, but 
shall not be restricted to, the power to:...(h) 
Establish, coordinate, and enforce zoning 
and such business regulations as are 
necessary for the protection of the public. 

18 343 So.2d 1312 (Fla. lst Dist. 1977). 

19 Td at 1313-14. But see JuERGENSMEYER & 
WADLEY, supra note 3, $3.03. 

20 Rhodes and Haigler, Land Use Controls, 
32 U. Mram1L. Rev. 1117 at 1121 (1978) citing 
Stat. §163.3201 (1977). 

#1 Stat. §163.3167(2)(1977). 

Fra. Stat. §163.3167(1)(c) (1977). 

83 JUERGENSMEYER & WADLEY, supra note 3, 
§5.12 para. 1. 

4 Fra. Stat. §163.3197 (1977). But see Fia. 
Stat. §163.3211 which states in part: 
“..Nothing in this act is intended to 
withdraw or diminish any legal powers or 
responsibilities of state agencies or change 
any requirement of existing law that local 
regulations comply with state standards or 
rules.” Since, as discussed supra at note 23, 
there is both a conceptual and a substantive 
difference between the LGCPA and 
Chapter 163 Part II, the only logical way to 
interpret the “state standards and rules” 
referred to in the above quoted section is 
other than those stated in Chapter 163 Part II. 
This becomes clear by referring to the other 
part of Fra. Stat. §163.3211 which states: 
“Where this act may be in conflict with any 
other provision or provisions of law relating 
to local governments having authority to 
regulate the development of land, the 
provisions of this act shall govern unless the 
provisions of this act are met or exceeded by 
other provision or provisions of law relating 
to local governments.” 

25 O’Connell, supra note 4, at 47. 

36 Td. 

7 Fra, Strat. §163.3167(2)(1977). This 
section does provide for extensions of up to 
two years. “When a county fails to adopt a 
comprehensive plan by July 1, 1979, the state 
land planning agency...shall prepare a 
comprehensive plan for the county and for 
any municipality or special district not 
having met the requirements of the act. The 
State Administration Commission has the 
authority to adopt this plan for the local units 
of government...This deadline shall be 
extended for a period not to exceed one year 
upon a showing that good faith efforts have 
been made. An additional one year period 
may also be requested and granted at the 
discretion of the Division of State Planning.” 
State Association of County Commissioners, 
Florida County Commissioners Manual, at 
1974. See Fua. Stat. §163.3167(7) (1977). 

28 JUERGENSMEYER & WADLEY, supra note 3, 
$5.18. 

29 Ravikoff, Land Use Planning, 31 U. 
MiaM1 L. Rev. 1119 at 1120-21(1977). See also 
JUERGENSMEYER & WADLEY, supra note 3, 
generally Chapters 3 and 5 and especially 
§3.03. 
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Medical Reimbursement Plans Under 
The Revenue Act of 1978 


By Penn B. Chabrow 


The Revenue Act of 1978 was the 
last piece of legislation passed by 
the 95th Congress during its 
marathon, 34-hour closing session, 
which concluded in the early 
morning hours of October 16, 1978. 
Along with its approval of the 
Revenue Act, Congress also 
approved the Energy Tax Act of 
1978 and the Foreign Earned 
Income Act of 1978. 

The Revenue Act is a 
comprehensive package of tax 
changes that resulted in an $18.7 
billion tax cut for individuals and 
businesses. Because of the scope of 
the new Acct, this article is limited to 
the changes with regard to medical 
reimbursement plans. 


Prior Law 


Before discussing the new law, it 
would be helpful to review the 
prior law with regard to medical 
reimbursement plans. 

Basically, medical reimburse- 
ment plans are plans whereby 
employers agree to reimburse their 
employees, or at least some of their 
employees, for medical expenses 
which are incurred by the 
employee or by the employee’s 


spouse or dependents. They 
generally complement insured 
plans so that the medical 


reimbursement plan would pick up 
the deductibles and provide certain 
benefits that are not covered by a 
company’s major medical or group 
health insurance policies. Under 
prior law, one of the most favorable 
tax features was that not only did 
the medical reimbursement 
payment result in a deduction to the 
employer under Code §162(a), but 
amounts paid directly or indirectly 
to the employee for reimbursement 
of these expenses were excludable 
from the employee’s gross income 
under Code §105(b). 

Under the prior law, there were 
three exceptions to this favored tax 
treatment. One exception related to 
reimbursement for medical 
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expenses which could be attributed 
to deductions allowed on an 
individual’s return under Code §213 
for medical expenses for a prior 
taxable year. The second exception 
dealt with reimbursements 
received by the employee in excess 
of any medical expenses incurred, 
and the third exception related to 
amounts to which a taxpayer would 
be entitled regardless of whether 
expenses were incurred for medical 
care. An example of the latter 
exception would be for amounts 
received under a wage continuation 
plan. [Treas. Reg. §1.105-2. ] 


Under prior law, Code $§105(e) 
and 106 allowed medical 
reimbursement coverage to be 
provided either through insurance 
or direct payments from _ the 
employer. Under Treasury 
Regulation §1.105-2, direct 
payments for medical care to a 
provider of medical services 
constitute reimbursement to the 
taxpayer for purposes of Code 
§105(b). 

Medical reimbursement plans 
allow an employee to pay his and 
his family’s medical bills with 
pretax dollars. In addition to the tax 
break, employers used this type of 
plan freely because.it enabled them 
to discriminate among their 
employees. Under the prior law, an 
employer could benefit a limited 
group of employees, possibiy only 
the stockholders, officers or 
directors, and still get the tax 
benefit. 

Code §105 relates to “amounts 
received by an employee.” 
Therefore, a medical reimburse- 
ment plan must be for the benefit of 
employees. In a situation where the 
plan covers only employees who 
are stockholders, the question arose 
as to whether the plan was for 
“employees” or for the benefit of 
the stockholders. In Larkin v. 
Commissioner,' and in Smithback 
v. Commissioner,? the Internal 
Revenue Service successfully 


tax law notes 


contended that a plan covering only 
stockholders is not a plan for the 
benefit of employees within the 
meaning of Code §105(b). In these 
cases, the payments were treated as 
a nondeductible expense of the 
corporation and as a dividend to the 
employee. 

In order to avoid the pitfalls that 
arose in Larkin and Smithback, 
plans were developed to provide 
benefits for employees rather than 
for stockholders. If the benefits 
under the plan were not paid in 
proportion to shareholdings, and if 
the covered employees were part of 
a class which reasonably could be 
segregated from the rest of the 
employees on some basis other than 
shareholdings (i.e., only officer- 
employees were covered), the tax 
benefits of deductibility by the 
paying corporation and exclud- 
ability by the employee could be 
maintained. Consequently, under 
the prior law, a medical 
reimbursement plan did not have to 
benefit all employees, even if the 
only employees covered were also 
shareholders. [Epstein v. 
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Commissioner;? Smith v. 
Commissioner.‘] 
Under the prior law, most 


practitioners urged a _ cautious 
approach to the employer who 
wanted to provide for certain 
employees and not others. 
Generally, such employers were 
advised to do so, but to make the 
classifications on a rational basis 
and to include at least one or two 
employees who were not 
stockholders, officers or directors. 


New Law 

In Treasury Secretary Blumenthal’s 
testimony before the House Ways 
and Means Committee on President 
Carter's 1978 tax program, the 
Administration proposed that the 
full tax exemption for employer- 
established medical plans be 
denied if those plans discriminated 
in favor of officers, shareholders or 
highly paid employees. What has 
resulted under the new law has not 
been an outright denial of benefits 
if, in fact, a plan is discriminatory. 
The Revenue Act of 1978 says that if 
an employer has a self-insured 
medical reimbursement plan, and if 
that plan is discriminatory, then 
some or all of the payments to 
certain key employees will be 
included in the income of those 
employees. What the Revenue Act 
does not appear to do, at least on the 
surface, is to affect the deductibility 
of these payments by the employer. 
Presumably, if a plan is 
discriminatory, the employer can 


still make and deduct the payments, 
so long as there is a plan for 
employees and the compensation is 
reasonable under all the 
circumstances. Further, the new 
Act does not ban discrimination 
completely. A plan may be 
discriminatory and the nonpro- 
hibited group can still make use of 
the exclusion which was provided 
under prior law. In that situation, it 
is only the members of the 
prohibited class which will have the 
adverse tax consequences. 

The Revenue Act of 1978 added 
§105(h) to the Code. Under that 
provision, the law now provides 
that when “excess reimbursements” 
are paid to highly compensated 
individuals under a self-insured 
medical reimbursement plan those 
amounts are includible in the 
individual’s gross income, unless 
the plan satisfies the nondiscrimin- 
ation requirements set forth in code 
§105(h)(2). Basically, the 
requirements for nondiscrimination 
deal with who is eligible to 
participate in the plan and what 
benefits are provided under the 
plan. 


Participation Eligibility 

To satisfy the eligibility 
requirements, the plan must 
benefit: (i) 70 percent or more of all 
employees; or (ii) 80 percent or 
more of all the employees who are 
eligible to benefit under the plan if 
70 percent or more of all employees 
are eligible to benefit under the 
plan; or (iii) if the percentage tests 
are not met, the plan must benefit 
employees who are allowed to 
participate under a classification set 
up by the employer which the 
Secretary of the Treasury finds to 
be nondiscriminatory in favor of 


highly compensated participants. 
[Code §105(h)(3)(A)]. 

Under new Code §105(h)(3)(B), 
provisions are set forth for 
excluding certain employees froma 
plan so that it does not lose the tax 
benefits. It is due to this provision 
that we still have room for some 
discrimination and for somewhat 
sophisticated business planning to 
provide benefits similar to those 
available under prior law. 

For purposes of meeting the 
eligibility requirements of 
nondiscrimination, Code §105(h) 
(3)(B) provides that there may be 
excluded from consideration: (i) 
employees who have not 
completed three years of service; 
(ii) employees who have not 
attained age 25; (iii) part-time or 
seasonal employees; (iv) 
nonparticipating employees who 
are covered under a collective 
bargaining agreement if accident 
and health benefits were the subject 
of good faith bargaining; and (v) 
employees who are nonresident 
aliens and who received no earned 
income from the employer which 
constitutes income from sources 
within the United States for 
purposes of Code §§911(b) and 
861(a) (3). 

The employees listed above who 
do not have to be covered under a 
plan in order for it to be qualified 
may also be excluded from the 
percentage calculations in 
determining whether the plan is 
discriminatory. It is in this area that 
considerable flexibility still exists 
for planning. For example, an 
employer would not have to 
include anyone with less than three 
years of service. Obviously, this is 
beneficial where there is high 
employee turnover. 

One problem is that a “year of 
service” has not yet been defined 
for Code §105 purposes. From 
Secretary Blumenthal’s testimony, 
it may be realistic to assume that 
Treasury could define “year of 
service” for purposes of Code §105 
as that term is defined for purposes 
of employee benefit plans in Code 
§411(a)(5). If that in fact does 
become the situation, there will be 
substantial conflict between that 
interpretation and the view 
expressed by the Conference 
Committee. The Conference 
Committee Report indicates that 
employees whose customary 
weekly employment is for less than 
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35 hours should be considered part- 
time employees, and employees 
whose customary annual 
employment is for less than nine 
months would be _ considered 
seasonal employees. This raises the 
very serious question as to how 
“year of service” will be defined. If 
a part-time employee is one who 
works for less than 35 hours a week, 
and a seasonal employee is one who 
works for less than nine months, 
would an employee have to work 
for at least 35 hours per week and 
for at least nine months to obtain a 
“year of service” for purposes of 
Code $105? If that is the situation, 
then instead of the 1,000 hours of 
service being defined as a “year of 
service” under ERISA (Code 
§411(a)(5)), a 1,750 hour test would 
be imposed. Another problem 
arises if an employer reduces an 
employee’s customary weekly 
employment to 34% hours per week. 
The problem is in the definition of 
the term “customary.” If the 
customary weekly employment is 
34% hours, and if overtime is 
worked by the employee, would 
those overtime hours count for 
purposes of determining whether 


an employee is “part-time?” For 
example, if an employee works 
1,700 hours on a regular 34 
hour per week payroll, that 
person could be excluded from 
the plan and would not be included 
in the coverage percentage test. For 
planning purposes, this is fine if an 
employer can get by with a 34 hour 
per week employee. From a 
practical standpoint, an employer 
cannot have an employee work 34 
hours of regular time each week, 
and then have that employee 
charge overtime for the balance; it 
would leave six hours to make up. If 
this was done on a regular basis, it 
could be considered “customary” 
employment and, therefore, 
require that the employee be added 
back for purposes of the percentage 
test. Still, if an employer is able to 
reduce every employee’s work 
period, that would leave room for 
some substantial planning. 

Also applicable for testing the 
coverage requirements of the 
medical reimbursement plan are 
the common business tests which 
are imposed under Code $414 on 
qualified employee benefit plans. 
Under these rules, all employees of 


all related businesses must be 
counted for purposes of the 
percentage test. Thus, if there are 
several corporations with several 
businesses under common control, 
all employees in all of those related 
businesses must be counted to 
determine whether or not the 
percentage test is met. They all 
have to be covered and they all 
have to be counted. With further 
reference to determining which 
employees are to be included in the 
count for the percentage test, when 
a “cafeteria plan”> is mixed with a 
medical payment plan, it would 
seem that the people on _ the 
“cafeteria plan” who could have 
elected a medical reimbursement 
plan benefit, but who do not so 
elect, would be counted for 
purposes of the percentage test and 
the nondiscrimination test. 


Nondiscrimination of Benefits 


Assuming that the plan does not 
discriminate in terms of 
participation, it must then be 
reviewed to determine if there is 
discrimination in terms of benefits. 
In this area, Code §105(h)(4) 
provides that a plan will not be 
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qualified unless all benefits 
provided for participants who are 
“highly compensated individuals” 
are provided for all other partici- 
pants. According to the report of the 
Senate Finance Committee, a plan 
would be considered discrimi- 
natory if it provides greater benefits 
for key employees than it provides 
for other employees. The Senate 
Finance Committee Report said, 
“for example, a plan would be 
discriminatory if benefits 
thereunder are in proportion to 
employee compensation.” The 
inference is that a plan is not 
discriminatory, merely because the 
actual benefit payments or claims 
as to key employees exceed such 
»yayments or claims as to other 
employees, if in fact the benefits are 
oqually available to all employees. 
The Conference Committee 
Report went a little further and 
indicated that a plan would not 
violate the discrimination rules 
merely because benefits under the 
plan are offset by benefits paid 
under a self-insured or insured plan 
of the employer or another 
employer, or by benefits paid 
under Medicare or other federal or 
state law. 

For example, if all employees are 
reimbursed for their medical 
expenses up to 10 percent of their 
total compensation, this weuld be 
discrimination under the new law, 
because the same benefits are not 
available to all employees. 
Availability of benefits is the key. 
As long as all employees are eligible 
to participate on the same basis, 
discrimination, according to the 
committee reports, does not exist. 
From the planning standpoint, if an 
employer knows that the members 
of the prohibited class are the only 
ones who can take advantage of a 
particular benefit, for example, 


orthodontia fees, and the plan 
provides coverage for only 
orthodontia payments, in practice, 
although all employees are eligible 
to participate, only members of the 
prohibited class are going to be able 
to take advantage of the plan. From 
the literal language of the statute, as 
long as availability is there for all 
employees, there is no discrimi- 
nation. Based on other areas of the 
tax laws though, it would not be 
surprising if the Service came in, in 
a flagrant case, and argued to the 
contrary in the type of situation just 
described. 


Highly Compensated Individuals 


The next definition that we have 
to cope with in qualification of 
medical reimbursement plans is the 
determination of who is a “highly 
compensated individual.” This 
determination is crucial. 

Under Code §105(h) (5), a “highly 
compensated individual” is an 
individual who is: (i) one of the five 
highest paid officers; (ii) a 
shareholder who owns (with the 
application of the attribution rules 
under Code §318) more than 10 
percent in value of the stock of the 
employer; or (iii) among the highest 
paid 25 percent of all employees 
(other than the employees 
permitted to be excluded for 


purposes of the participation 
requirements who are not 
participants). 


The Senate Finance Committee 
Report gives the indication that the 
status of an employee as an officer 
or shareholder will be determined 
on the basis of the employee’s 
officer status or stock ownership 
during the year. What it does not 
say is for how long during the year. 
Is it for any time during the year, for 
the entire year, or for a part of the 
year? 

The level of an employee's 
compensation, according to the 
Senate Finance Committee Report, 
is to be determined on the basis of 
the employee’s compensation for 
the previous year. What the Report 
does not say is whether it is the 
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employee’s calendar year or the 
employer’s fiscal year. For a new 
employer, the compensation level 
of an employee for the first and 
second year of operation is to be 
determined on the basis of the 
employee’s actual rate of 
compensation during the first year 
of the employer’s operation. From 
this statement in the Committee 
Report, we could infer that the 
employer’s fiscal year could be the 
determining factor. 

That Report states further that 
medical reimbursement benefits 
are not to be taken into account in 
determining the level of 
compensation. If medical 
reimbursements are not to be taken 
into account in determining if an 
employee is a “highly compensated 
individual”, it might be inferred 
that other fringe benefits could be 
excluded from the computation as 
well. From Code §105(h)(8)_ it 
would appear that the common 
business tests of Code §414 are also 
applicable for purposes of 
determining who is a_ highly 
compensated individual. 

With regard to determining who 
is in the prohibited class, we first 
have to include the five highest paid 
officers of the company. This seems 
relatively straightforward. The 
second requirement is that we 
include the 10 percent stockholders 
of the company. With regard to this 
requirement, it should be 
remembered that in applying the 10 
percent test we are using value of 
the stock of the employer and not 
voting rights. In addition, the 
attribution rules of Code §318 are 
specifically applicable in the 
determination of this 10 percent of 
value. The third component of the 
prohibited group includes the 
highest 25 percent of all employees 
in terms of compensation. Whether 
or not an employee is an officer, 
director or stockholder, if that 
employee is in the top 25 percent of 
earnings, that employee will be a 
member of the prohibited class. In 
some corporations, this might get 
down to a fairly low-level 
employee. It would depend upon 
the nature and the _ particular 
makeup of the corporation. 

It should be noted in this regard 
that under the Code provisions 
governing qualified employee 
benefit plans, there are just some 
general statements that a plan 
cannot discriminate or prohibit 
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participation or benefits in favor of 
the officers and directors who are 
highly compensated.® This is done 
without trying to define a specific 
limit. With regard to medical 
reimbursement plans, Congress has 
attempted to be specific in defining 
the members of the prohibited 
class. Since Congress has seen fit to 
provide definitions in this area, until 
the regulations are issued the 
Committee Reports will have to be 
used in determining the members 
of the prohibited class. It would be 
safe to assume that if any of the tests 
for highly compensated individuals 
is met for the year immediately 
preceding the year at issue, that 
determination would fix the status 
of the employee for the year at 
issue. 


With regard to defining 
“compensation” for medical plan 
purposes, since there is no clear 
indication we will have to await 
regulations as to whether to use W-2 
compensation or to use W-2 
compensation plus some type of 
valuation for taxable fringe benefits 
other than medical reimbursement. 
From an administrative standpoint, 
I believe it would be easier to 
identify a member of the 
prohibited class by looking at the 
W-2 income. 


Under Code §105(h)(6), the 
nondiscrimination rules apply only 
to self-insured medical reimburse- 
ment plans. “Self-insured medical 
reimbursement plans” are defined 
as plans of an employer to 
reimburse employees for medical 
expenses for which reimbursement 
is not provided under a policy of 
accident and health insurance. The 
Senate Finance Committee Report 
indicates that a fully insured plan 
could possibly discriminate. 
However, the underwriting 
considerations generally preclude 
or effectively limit abuses in 
insured plans. To further reinforce 
this particular area, the Committee 
Reports require that the insurance 
be provided by a licensed insurance 
company. 

Tax Effect on Members of 
Prohibited Class 


Assuming that the medical 
reimbursement plan fails to meet 
either the determination test for 
eligibility or the discrimination test 
for benefit coverage, the question 
that next presents itself is the tax 
impact on members of the 
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prohibited class. It is in this area, 
particularly, that there is confusion 
under the new law. 

In the case of a benefit available 
to a highly compensated individual 
but not a broad cross-section of 
employees (a “broad cross-section 
of employees” not being defined in 
Code §105(h)), the entire amount 
reimbursed under the plan with 
respect to that benefit is includable 
in the employee’s gross income 
under the provisions of Code 
§105(h)(7)(A). 

If the reimbursement plan 
provides the same benefit to a 
broad cross-section of employees, 
but the plan does not satisfy other 
nondiscrimination requirements, 
the amount includable in a highly 
compensated individual’s gross 
income is the total amount 
reimbursed multiplied by a 
fraction. This fraction appears in 
Code §105(h)(7)(B). The 
numerator of this fraction is the 
total amount reimbursed to all 
participants who are highly 
compensated individuals, and the 
denominator is the total amount 
reimbursed for all employees under 
the plan for that plan year. In 


determining the fraction, any 
reimbursement to a_ highly 
compensated individual for a 
benefit that is not available to a 
broad cross-section of employees is 
not taken into consideration. 
Assume, for example, that a plan 
provides for all officers to be 
reimbursed up to $3,000 a year and 
all other employees reimbursed up 
to $1,000 a year for their medical 
expenses. We could assume here 
that the $2,000 over and above the 
$1,000 (i.e. the benefit not available 
to all other employees) which is 
available to an officer, and actually 
paid to that officer during the year, 
would be included in the officer’s 
income. The $1,000 though (the 
amount that is available to all 
employees) is not completely 
excludable under a strict reading of 
the statute. Relating back to the 
Senate Finance Committee Report, 
the inference is that if there is a 
benefit that is available to a broad 
cross-section of employees, but the 
plan discriminates in some other 
fashion (whether in providing 
additional benefits, or in not 
meeting the coverage tests), then 
the member of the prohibited class 
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must take into income for the year 
some of the money that he has 
received under the benefit. For this 
we have to go to the fraction. In the 
above example, if there is one 
officer who receives $3,000 
(because officers are eligible to 
receive $3,000) and you have all 
other employees, including those in 
the prohibited class, who are 
eligible to receive $1,000, and we 
assume that members of the 
prohibited class receive $4,000 
reimbursement for the year and 
that all plan participants up to that 
$1,000 limit receive $10,000 for the 
year, the percentage received by 
members of the prohibited class 
amounts to 40 percent of the 
amount received with respect to 
benefits that are available to the 
cross-section. In the example, the 
highly compensated employee 
received $3,000. Therefore, he 
receives $2,000 in ordinary income 
(because that is a benefit not 
available to the cross-section), plus 
40 percent of the first $1,000 he 
received (the benefit available to all 


employees). What the statute 
effectively ends up doing is 
penalizing members of the 


prohibited class since this was a 
discriminatory plan, even to some 
extent with respect to benefits that 
are available to a broad cross- 
section of all employees. Any 
amount paid for a plan year that is 
includable in income of an 
employee is treated as received or 


accrued in the taxable year of the 
participant in which the plan year 
ends. [Code §105(h)(10)] 


Miscellaneous Provisions 


Before concluding, there are 
some miscellaneous considerations 
and provisions that should be 
noted. First, even if a plan is 
discriminatory, employees who are 
not “‘highiy compensated 
individuals” should be able to 
exclude medical reimbursements 
from their gross income. Second, 
the Conference Committee Report 
indicates that amounts reimbursed 
under a medical reimbursement 
plan are not subject to withholding 
tax or social security tax. However, 
with regard to excess payments to 
highly compensated individuals, 
there is a possibility that these 
excess payments would be subject 
to both withholding and _ social 
security. 

A favorable indication in the 
Conference Committee Report 
indicates that under the regulations 
to be issued for Code §105(h), 
provisions would be made that 
reimbursement for diagnosis 
procedures, medical examinations, 
x-rays, etc., need not be considered 
by an employer to be part of a 
medical reimbursement plan. 
However, the conferees indicated 
that this exception is to apply only 
for diagnostic procedures 
performed at a facility which 
provides no services other than 
medical services and _ ancillary 
services, and applies to travel 
expenses only to the extent 
that such expenses are ordinary and 
necessary. Therefore, the employer 
could provide reimbursements to 
its executives for their annual 
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medical check-ups, so long as those 
annual physicals are not held in 
unreasonable vacation resorts or 
other exotic places. Since this type 
of reimbursement would not come 
under any type of a medical 
reimbursement plan, it is desirable 
and could be a “discriminatory” 
benefit available to prohibited class 
employees. The conferees also 
indicated that although advance 
rulings from the Service are not 
required, they expected advance 
rulings would be available, in a 
typical case, and that a 
determination that a plan is 
discriminatory would not be 
applied retroactively where a 
reasonable effort had been made 
by the employer to comply with tax 
discrimination rules. 

The amendments to Code §105 
made by the Revenue Act of 1978 
are effective for taxable years 
beginning after December 31, 1979. 
Although there is no discussion, 
presumably the effective date 
refers to the taxable year of the 
employee in which the employer’s 
plan year ends. The conferees 
indicated that claims filed before 
the effective date, but paid after 
that date, will not be subject to the 
new rules. 


Conclusion 


At this particular point in time, 
the changes with regard to 
taxability of benefits received from 
medical reimbursement plans raise 
more questions than they answer. 
Consequently, it would be prudent 
to review existing plans to 
determine that they meet the 
qualifications and standards set out 
in the new law. If changes in 
existing plans are necessary, 
amendments should be considered 
to conform plans to the new law 
and to take as much advantage as 
possible of the exclusions provided 
by the statute. oO 


1 48 T.C. 629 (1967), aff'd, 394 F.2d 494 
(1st Cir. 1968). 

2 28 TCM 709 (1969). 

3 31 TCM 217 (1972). 

429 TCM 1065 (1970). 

5 A “cafeteria plan” is defined in Code 
§125(d) and, basically, is a written plan 
under which (a) all participants are 
employees and (b) the participants may 
choose among two or more benefits. The 
benefits which may be chosen may be 
nontaxable benefits, or cash, property, or 
other taxable benefits. 
6 See IRC §401(a)(4). 
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Computerized Legal Research 


The Center for Computer/Law 
has published a special issue of the 
Computer/Law Journal devoted 
entirely to the topic of “Computer- 
assisted Legal Research.” Written 
for the noncomputer oriented 
librarian, lawyer, office 
administrator and researcher, this 
issue focuses on current systems 
operating in the United States, 
Canada and Europe, literature and 
cases involving automated legal 
information retrieval, and includes 
recommendations for the 
enhancement of current systems 
and new search strategies for future 
systems. 

The issue contains the first and 
only publication of the complete 
text and findings of the recently 
completed “Public Terminal 
Study.” Conducted by Fred 
Greguras and Larry Carlisle for the 
National Center for Automated 
Information Retrieval (NCAIR), 
this study surveys all existing public 
terminals and provides a definitive 
analysis of current usage patterns, 
sponsor opinions and the results of 
public terminal placements. 

In addition, the issue contains 
several feature articles, an extensive 
bibliography of virtually all articles 
written in English on this topic, 
abstracts of all reported decisions 
involving CALR systems and a 
“System Summary Table” which 


Book Reviews Invited 


Have you read a new book 
of interest to lawyers? The 
Journal invites book reviews 
for consideration of publi- 
cation. Those concisely 
written about a book of 
general interest to lawyers will 
be published as space permits. 
Send reviews to The Florida 
Bar Journal, Tallahassee, 
Florida 32304. 


presents important facts about 
CALR systems throughout the 
world. 

Copies of the issue are now 


available from the Computer/Law 


Journal, 675 S. Westmoreland 


‘Avenue, Los Angeles, CA 90005. 


Right to Privacy 


A critical modern dilemma—the 
fundamental right of the public to 
be informed vs. the individual's 
right to privacy—is confronted ina 
new book published by the Institute 
of Government, University of 
Georgia. 

In The Right to Privacy vs. the 
Right to Know, authors repre- 
senting the law, press, private 
business, government agencies, and 
citizens examine the issues 
involved. 

Commented institute director, 
Dr. Delmer D. Dunn, “The conflict 
between protecting personal 
records and public access to 
information is of increasing concern 
to governments and citizens. The 
articles in the book provide 
information on current law and 
management practices and shed 
light on what is being done and 
what should be done.” 

In the area of records 
management, Donald P. Devey of 
IBM explains his corporation’s 
policies and procedures for 
gathering and maintaining personal 
records. Dr. Charles M. Brodie of 
the Georgia Department of Human 
Resources discusses that 
department’s rationale and 
practices, particularly regarding 
persons using mental health 
services. 

Federal Judge Robert A. 
Hemphill of South Carolina 
reviews basic constitutional issues 
and landmark court decisions, 
focusing particularly on electronic 
surveillance and the press. In 
another article, the probable effects 
of the Privacy Act of 1974 are 
interpreted by Charles R. McManis, 
Louisiana State University School 
of Law. Alan J. Howard, St. Louis 
University School of Law, formerly 
of the institute, looks at Georgia’s 
laws affecting government-held 
records. 


The viewpoint of the press is 
discussed by Dr. Wallace B. 
Eberhard, University of Georgia 
School of Journalism. In another 
article, Trudy Hayden, American 
Civil Liberties Union, challenges 
some of the rationales used for 
collecting and disseminating 
records. 

Copies of The Right to Privacy v. 
the Right to Know may be obtained 
for $4 from the Publications 
Program, Institute of Government, 
University of Georgia, Terrell Hall, 
Athens, Georgia 30602. 


State Laws Governing 
Cities, Counties 


Information on the similarities 
and differences in state laws 
governing the form and operation 
of local governments has been 
gathered in a new 50-state study by 
the Institute of Government, 
University of Georgia. 

State Laws Governing Local 
Government Structure and 
Administration compiles and 
discusses the result of this survey, 
providing a reference for state, 
county and city governments. 

The data provide answers to 
many specific questions: Does state 
law, for example, require local 
cities and counties to adopt 
affirmative action plans? Do local 
governments have home _ rule 
authority? Does a “sunshine law” 
require local governments to 
conduct open meetings and 
maintain local records? 

The heart of the book consists of 
a series of tables comparing laws 
from southern, western, north 
central, and northeastern states. 
Information on the state laws is 
grouped into six categories: form of 
government, annexation and 
consolidation, local elections, 
administrative operations and 
procedures, financial management, 
and personnel management. 
Citations to the laws of each state 
are listed. 

Copies of this 84-page study can 
be obtained for $4 from the 
Publications Program, Institute of 
Government, University of 
Georgia, Terrell Hall, Athens, 
Georgia 30605. 
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personnel to play an active role in 
developing such a system. 

William Burke, CPA, a partner in 
the international accounting firm of 
Coopers & Lybrand, has developed 
a complete accounting system 
specifically for the law office and 
adaptable to meet the needs of any 
size or type of practice. 

The author outlines the benefits 
of a well-designed system, 
discusses conversion from a manual 
accounting system to one utilizing 
EDP, and stresses the need for a 
standard system of financial 
reporting within the legal 
profession, so that useful 
comparisons may be made and 
trends noted. 


The book includes thorough 
coverage of problem areas in law 
office accounting, offers solutions, 
and explains alternatives in areas 
including file opening, updating 
and closing fees and billing, and 
timekeeping. A related “Manual of 
Procedures” follows the discussion 
of each aspect of the accounting 
system. The manuals _ contain 
sample filled-in forms and detailed 
instructions for their completion, 
and note the role of each employee 
in a particular procedural step. The 
manuals may be adapted to every 
law office’s individual needs and 
function as a separate, easy-to-use 
accounting reference for internal 
office use. 


The entire system, procedures 
involved, and responsible 
personnel are illustrated by 
flowcharts included. 

This one volume looseleaf of over 
500 pages will be updated 
periodically to reflect new 
techniques in law office 
accounting. 

It is available for $50 from 
Matthew Bender, 235 East 45th 
Street, New York, N.Y. 10017. 


VOLUME 53. NUMBER 3. MARCH 1979 


Announcing . . . 


florida administrative 
lavy reports 


« :@ publication of judicial & administrative 
 pesearch associates, inc. 
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YOU ASK YOUR 
SETTLE 
DISPUTE YOUR HOME? 


Perhaps — if she is a rare 
person of impartial judgment 
and good sense. But investors 
and purchasers of real prop- 
erty need the service and 
protection of a completely 
disinterested third party; 
one who has no financial 
interest in the transaction. 
American Title Insurance 
Company is not a mortgage 
company or a bank. It 
doesn’t practice law or give 
legal advice. American Title 
doesn’t buy or sell real estate or build homes or other structures. We 
are not in the casualty business and we don’t insure casualty risks or 
sell life insurance. At American Title we don’t compete with our 
customers. 


__ American Title Insurance Company is in just one business — 
title insurance. 


american title 
insurance company 


@ subsidiary of The Continental Corporation 


HOME OFFICE: 1101 BRICKELL AVENUE, 
P.O. BOX 01-5002, MIAMI, FLORIDA 33101 
(305) 374-4300 


Other members of the American Title Family: The Title Insurance Corporation of 


Pennsylvania. Columbia Real Estate Title Insurance Company, and Texas Title 
Guaranty Company, In 
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The Defanging Of Williams 


By O. E. Adams 


As every criminal defense lawyer 
well knows, the admissibility or 
nonadmissibility of evidence of a 
collateral crime during the trial of a 
criminal case frequently spells the 
difference between conviction and 
acquittal. Florida’s highest court 
faced squarely this issue in Williams 
v. State, 110 So.2d 654 (Fla. 1959) in 
affirming the rape conviction of 
one Ralph Williams. The United 
States Supreme Court denied 
certiorari! and Williams still stands 
as the law in Florida. 

In Williams, the state, as part of 
its case in chief, offered, and the 
trial judge allowed, testimony by 
another young girl, together with 
that of a law enforcement officer, 
regarding an incident which 
occurred approximately six weeks 
prior to the attack on the 
prosecutrix. The testimony of these 
two witnesses was simply that on 
the earlier date the young female 
witness had parked her car at 
approximately the same hour and in 
the same parking lot as did the 
prosecutrix on the night of 
December 18, 1957. Upon returning 
to her car, the young female witness 
opened her car door, saw the head 
of a man on the floor in the back of 
her car, screamed, and the 
apprehension of the occupant (later 
identified as Ralph Williams) 
resulted. Williams later stated at 
police headquarters that he had 
mistaken the young witness’ car for 
that of his brother and had crawled 
into the back seat to take a nap. 

The testimony by the prosecutrix 
in the case at bar essentially was to 
the effect that she had parked her 
car, completed her shopping, and 
then was assaulted by the 
defendant after returning to her car 
and after having driven a short 
distance. 

A Pinellas County 12-person jury 
convicted the defendant of rape 
without a recommendation of 
mercy and the trial court, in 
accordance with the legislative 
directive,2 imposed the supreme 
penalty of death by electrocution.’ 
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Direct appeal to the Supreme Court 
of Florida resulted in affirmance of 
the judgment under attack.‘ 

The full thrust of Williams can be 
summed up in one word — 
relevancy. The Williams court, in 
analyzing one federal’ and one 
Florida® decision, stated the rule 
succinctly as follows: “The question 
to be decided is not whether the 
evidence tends to point to another 
crime but rather whether it is 
relevant to the crime charged.” 
(Incidentally, the Florida decision’ 
involved an offense allegedly 
committed three or four years prior 
to the offense charged.) 

Pursuing “relevancy” further, we 
find that evidence of collateral 
offenses is not admissible if it is 
relevant only for the purpose of 
showing: 

1. Bad character of the accused. 

2. Propensity of the accused to 
commit the crime.’ The Williams 
court was not content simply to 
refer to a strongly analogous prior 
rape case® but went further to state 
more clearly the applicable rule of 
law and concluded that the 
collateral incident testimony of the 
young female witness against the 
defendant was clearly admissible 
because it was relevant to several of 
the issues involved.!® Specifically, 
the prior incident was admissible 
because it had the purpose of 
showing: 

1. The existence of a: 


a. plan, 
b. scheme, or 
c. design. 


2. The anticipated defense of 
consent. 

3. The 
accused.!! 
Thus it is clear that relevant similar 
fact evidence may be admitted 
even though it points to the 
commission of another separate 
and distinct crime other than the 
crime with which the accused is 
charged.!2 Naturally, the separate 
and distinct crime may also be an 
incident arising after the crime for 
which the defendant is on trial.!° 


identity of the 


criminal law 


However, in all events, whether the 
collateral incident be prior to or 
subsequent to the crime with which 
the defendant is charged, the 
collateral incident must be just that 
— a collateral incident, and not the 
main feature — or else a new trial is 
in order.!4 The language in the 
second Williams case is so lucid that 
it bears repeating here: 

Inasmuch as evidence of the later crime was 
admissible only because of its relevancy to 
identity of the accused and the murder 
weapon and the similarity of the pattern 
defined in the two incidents, the question 
then arises whether or not the state was 
permitted to go too far in introduction of 
testimony about the later crime so that the 
inquiry transcended the bounds of relevancy 
to the charge being tried, and made the later 
offense a feature instead of an incident. This 
may not be done for the very good reason 
that in a criminal prosecution such 
procedure devolves from development of 
facts pertinent to the main issue of guilt or 
innocence into an assault on the character of 
the defendant whose character is insulated 
from attack unless he introduces the subject. 


How many times have you, Mr. or 
Ms. Criminal Defense Lawyer, had 
the state try to muddle the charge at 
bar with so-called “relevant 
collateral incidents or collateral 
crimes, all in an effort to gain 
conviction on a charge which, 
standing alone, probably would 
never go to the jury (over proper 
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and timely motion for judgment of 
acquittal), much less result in a 
verdict of guilty? 

Under current rules! there is no 
reason to think that you will ever be 
surprised by attempted __intro- 
duction at trial of alleged collateral 
incidents or collateral crimes. When 
you see that, at trial, you will 
probably be faced with an attempt 
by the state to introduce collateral 
incidents or collateral crimes, you 
may wish to move in limine to 
exclude such introduction. Argue 
first of all that the evidence is not 
admissible under Williams'* and 
even if it were, that introduction by 
the state of such evidence would 
clearly be a “feature” and thus 
inadmissible under the second 
Williams" case. If the trial court 
denies your motion to exclude, it 
would appear that such order 
denying exclusion is not an order 
subject to interlocutory appeal;!® 
however, you probably will have 
pinned down exactly what it is that 
the state will attempt to show at trial 
and thus you may be in a better 
position to combat it. On the other 
hand, be careful not to tip your 
hand to the state if you do have an 
ace in the hole not subject to 
reciprocal discovery. In this area 
you will have to rely on your instinct 
and your ability to think. 

From a review of the cases, it is 
apparent that for a period of time 
the state, in the sacred name of 
“relevancy,” was getting everything 
except the kitchen sink in evidence 
where there was any evidence of a 
prior (or subsequent) collateral 


incident or collateral crime. Two 
recent cases have been chosen to 
illustrate the swinging of the 
pendulum away from prosecutorial 
overkill to a semblance of sanity. 

The first of these is a Second 
District Court of Appeal case. In 
Pack v. State!® the defendant had 
been indicted on a charge of first 
degree murder. The state 
introduced evidence of two 
separate criminal episodes, one of 
which was a check cashing incident 
in which the defendant had 
unsuccessfully attempted to cash a 
forged check earlier in the day. Ina 
clear-eyed opinion the Pack court 
stated: 


Turning to the case at bar, we find that the 
introduction of the testimony concerning the 
check cashing incident was a flagrant 
violation of the Williams Rule. The only 
issues to which this evidence could have had 
any conceivable relevance were appellant's 
character and propensity to commit crimes. 
Accordingly, the testimony was 
inadmissible. 

It is clear that what we have said mandates 
a reversal. This is an unfortunate result in 
light of the fact that the evidence against 
appellant was so clear. However, we cannot 
condone prosecutorial overkill (emphasis 
added). The state may only prosecute a 
defendant for a crime with which it has 
charged him.*° 


In Knox v. State,?! a sex offense 
case involving a child under 14, the 
state introduced evidence of an 
incident which allegedly occurred 
the night after the offense charged. 
The First District Court of Appeal, 
in a dearth of verbiage which cut 
directly to the heart of the issue, 
stated: 


. . We believe that the prejudicial effect of 
this evidence outweighed any possible 
relevance it may have had. The evidence 
here of the subsequent incident was not 
relevant to prove appellant’s intent, motive, 
absence of mistake, modus operandi, or any 
other element of the crime charged. Its only 
relevance was to show appellant’s 
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propensity to commit the crime, which is 


clearly improper . . . Moreover, the evidence 
of the collateral incident here became the 
featured (emphasis added) evidence, in 
violation of the court’s opinion in Reyes v. 
State, 253 So.2d 907 (Fla. 1 D.C.A. 1971)...22 

There is no doubt about it — as 
has been true since the inception of 
our judicial system, “prosecutorial 
overkill” may hold sway for a time, 
but eventually an even keel is 
returned and the eternal truth that a 
citizen accused of committing a 
crime, no matter how heinous or 
reprehensible it may be in the eyes 
of society, is entitled to be informed 
as to the nature of the charge against 
him and afforded an opportunity to 
prepare his defense prior to being 
put to trial. 

From reading this article it is 
hoped that you have been 
reminded that no matter how bad 
your client’s case looks, he does 
have a_ right (absent certain 
exceptions) to be tried only for the 
crime with which he is charged and 
you should be able to hold the line 
when the state attempts to 
prejudice your defense with 
“relevant” collateral incidents and 
collateral crimes. oO 


1 361 U.S. 847. 

2 Formerly Stat. §794.01 — now 
repealed and replaced by Fta. Start. 
§794.011 (1974) — involuntary sexual 
battery. 

323 Fra. Stat. ANN. §922.10 (1970). See 
history thereunder. This section had 
previously read: 

“On and after January 1, A.D. 1924, 
death by hanging as a means of punishment 
for crime is abolished and electrocution or 
death by electricity substituted therefor...” 

4 Williams v. State, 110 So.2d 654, at 663 
(Fla. 1959). 

5 Lovely v. United States, 169 F.2d 386 
(4th Cir. 1948); fn. 4 at 662. 

§ Gluck v. State, 62 So.2d 71 (Fla. 1952); 
110 So.2d at 662. 

7 110 So.2d at 663. 

8 110 So.2d at 662. 

® Talley v. State, 36 So.2d 201 (Fla. 1948); 
110 So.2d at 662. 

10 110 So.2d at 663. 

12 Td. 

13 Tronically, this case involves another 
Williams (James A.), not Ralph. See Williams 
v. State, 117 So.2d 473 (Fla. 1960). 

4 Td., at 475. 

F.g., R. Crm. P. 3.220. 

16 110 So.2d 654. 

17 117 So.2d 473. 

18 Fia. R. App. P. 9.140. 

19 360 So.2d 1307 (Fla. 2d D.C.A. 1978). 

20 Td. at 1308. 

21 361 So.2d 799 (1st DCA 1978). 

22 Td. at 800. 

%3 Lucas v. State, 257, So.2d 261, 263 (1st 
D.C.A. 1971); Pack v. State, 360 So.2d 1307 
(Fla. 2d D.C.A. 1978). 
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If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 
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When you call, recording 
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from knowing that you have the 
most thorough research available. 
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